A  Practical  Guide  to 

:ate1airid  Munjci^/ 
Lai^r  Relatlona^^ 


jysTic 


ciryEMPiDyFFq 


A  Practical  Guide  to  State  and  Municipal  Labor  Relations 


By:  William  J.  Dalton 


Published  by:  The  Maurice  A.  Donahue  Institute  for  Governnnental  Services 
Arthur  W.  Eve,  Executive  Director 

Edited  by:  Sharon  L.  Faherty  Donahue  Institute  for  Governnnental  Services 


Under  the  auspices  of:  The  Massachusetts  Labor  Relations  Connmission 

Robert  C.  Dunnont,  Chair 
William  J.  Dalton,  Commissioner 
ClaudiaT.  Centomini,  Commissioner 


The  Department  of  Labor  and  Workforce  Development 
Angelo  R.  Buonopane,  Director 


Published  1997 
©William  J.  Dalton  1997 
All  nghts  reserved. 


This  work  is  dedicated  to  Marty  Linsky  who, 
through  his  work  at  the  Kennedy  School, 
as  an  author,  and  as  a  public  official, 
provides  a  mode/  of  the  consunnnnate  citizen. 


About  the  Author 


William  J.  Dalton  was  appointed  Commissioner  of  the  Labor  Relations  Commission  in 
1 992  and  served  as  chairperson  from  1 993  to  1 995.  He  is  an  adjunct  professor  of  law 
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well  as  negotiation  of  collective  bargaining  agreements. 
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several  businesses,  including  a  book  store,  was  a  newspaper  columnist  for  the  Eagle- 
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tute nnaintains  offices  in  Boston  and  Amherst  and  has  several  project  sites  throughout 
the  Commonwealth. The  Institute  offers  services  to  the  citizens  of  Massachusetts  by 
providing  educational  programming,  conferences,  training,  and  technical  assistance; 
conducting  research;  and  producing  publications  under  the  general  areas  of  business 
and  economic  development;  organizational  development  and  training;  special  projects; 
and  research,  evaluation,  and  information  technology 

Over  the  past  twenty-five  years,  the  Institute  has  evolved  into  an  organization  of 
entrepreneurial  staff  who  create  innovative  programs  for  the  public,  private,  and  non- 
profit sectors.  Our  staff  have  a  broad  range  of  expertise  and  have  built  a  reputation  for 
excellence  by  delivering  high-quality  services  in  a  timely  and  fiscally  responsible  man- 
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Labor  Relations  Commission  since  1 975  to  produce  the  Guide  to  Massachusetts  Public 
Employees  Collective  bargaining  Low. The  ninth  edition  is  the  most  current  publication  of 
this  twenty-year  collaboration,  providing  readers  with  up-to-date,  relevant  information, 
particularly  for  those  who  teach  and/or  practice  labor  relations  law. 

This  yean  the  Donahue  Institute  and  the  Massachusetts  Labor  Relations  Commis- 
sion, thanks  to  Commissioner  William  J.  Dalton,  have  produced  a  Practical  Guide  to 
State  and  Municipal  Labor  Relations  for  non-specialists  in  easily  understood  language. 
This  version  offers  readers  a  lively  informative  alternative  to  the  original,  more  techni- 
cal guide. 

Orders  for  either  of  these  publications  can  be  made  by  calling  (41  3)  545-0001  or 
writing  to  the; 

University  of  Massachusetts 
The  Donahue  Institute 
220  Middlesex  House 
Amherst,  MA  0 1 003 
Attn:  Publications 

If  you  would  like  to  learn  more  about  the  Donahue  Institute  or  if  you  have  any 
questions  about  our  programs  or  services,  please  call  (413)  545-0001  or  fax  us  at 
(413)  545-3420. 
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The  Commonwealth  of  Massachusetts 
Executive  Office  For 
Administration  and  Finance 

STATE  HOUSE     •     ROOM  373 
BOSTON,  MA  02133 


WILLIAM  F.  WELD 

GOVERNOR 

ARGEO  PAUL  CELLUCCI 

LIEUTENANT-GOVERNOR 

CHARLES  D.  BAKER 

SECRETARY 


TEL:  (617)  727-2040 
FAX:  (617)  727-2779 


After  six  years  in  state  service,  I  have  concluded  that  labor  law  is  really  about  three 
things: 

~  Interpretations  of  state  law; 

~  Case  specific  facts,  and; 

~  The  relationship  between  them. 

I  would  add  that  for  the  most  part,  state  law,  case  precedent  and  most  administrative  and 
adjudicatory  proceedings  give  the  benefit  of  the  doubt  to  the  employee,  not  the  employer. 
It  is  equally  clear  to  me  that  most  managers  who  have  been  on  the  wrong  end  of  this 
particular  fact-of-life  find  the  whole  process  to  be  remarkably  unfair. 

The  truth  is,  the  system  is  not  unfair,  it  just  is  what  it  is.  Under  the  law,  managers  are 
judged  on  decisions  they've  made  after  they  have  made  them,  and  hindsight  is  often  20- 
20.  It  is  probably  harder  for  managers  to  predict  the  future  as  they  manage  than  it  is  for 
arbitrators  and  hearings  officers  to  review  the  facts  after  the  event  in  question  has 
occurred.  So  be  it.  There  is  little  that  can  be  done  to  change  this  piece  of  the  equation. 

However,  managers  can  and  should  be  better  equipped  to  understand  the  potential 
ramifications  of  their  human  resource  decisions  as  they  make  them,  and  Bill  Dalton's 
primer  on  labor  relations  is  an  excellent  tool  for  doing  just  that.  As  a  lawyer  and  a 
businessman,  Dalton  appreciates  the  need  to  write  about  complex  legal  matters  in  an 
easy-to-understand  manner,  and  as  a  result,  he  laces  his  legal  comments  with  tons  of 
simple  examples. 

For  me,  the  book's  highlights  rest  in  those  sections  that  take  the  reader  through  the 
process  by  which  Dalton  and  his  colleagues  gather  information  and  make  decisions. 
These  provide  real  insight  into  how  practitioners  make  decisions,  insights  that  cannot  be 
found  anywhere  else. 

Everyone  who  worries  about  labor  relations  and  labor  law  can  benefit  from  perusing  this 
book. 
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DIRECTOR 
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March  3,  1997 


Mr.  Wilham  Dalton 

Commissioner,  Labor  Relations  Commission 
Commonwealth  of  Massachusetts 
Saltonstall  Building  -  Room  1604 
100  Cambridge  Street 
Boston,  MA  02202 

Dear  Commissioner  Dalton, 

Congratulations  on  the  upcoming  publication  of  your  book.  It  is  a  privilege  to  offer  some 
comments  for  the  preface.  Please  feel  free  to  offer  the  Donahue  Institute  the  comments  which 
follow: 


"Books  about  collective  bargaining  rarely  take  care  to  address  all  of  those  effected  by 
labor  law.  Bill  Dalton's  book  is  different.  A  Practical  Guide  to  Public  Sector  Labor  Relations  is 
written  for  everyone  involved  in  public  sector  collective  bargaining.  The  pages  of  his  book  bring 
together  lessons  which  normally  can  only  be  pieced  together  with  years  of  experience.  As  he  has 
done  with  distinction  in  his  role  as  Chairman  and  Commissioner  of  our  Department's  Labor 
Relations  Commission,  Bill  Dalton  has  once  again  done  the  Commonwealth  a  great  service  with 
his  new  publication." 

Best  of  luck  with  the  book.  Let  me  know  if  I  can  offer  any  additional  assistance. 


Sincerely, 


/ 

Angelo  R.  Buonopane 
Director 
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Suffolk  University  JLaw  School 

Beacon  Hill 
41  Temple  Street 
Boston,  Massachusetts  02114 


John  E.  Fenton,  Jr. 
Dean 


phone:  (617)  573-8155 
fax:  (617)  723-5109 


Labor  Relations  Commissioner  Bill  Dalton,  experienced  lawyer,  businessman,  public 
official  and  adjunct  law  professor,  has  taken  the  subject  of  public  sector  labor  relations  and  made 
complex  issues  understandable  to  the  reader.  This  book  should  be  must  reading  for  every  public 
sector  manager,  union  official  and  union  member. 

Statutory  terminology  is  defined  and  explained  in  »mple,  easy  to  understand  language. 
Practical  suggestions  of  ways  to  avoid  labor  difficulties  are  offered.  Specific  examples  of  various 
labor  scenarios  are  given. 

A  trip  through  this  easily  readable  and  enlightening  guide  will  benefit  all  who  must  deal 
with  public  sector  labor  relations  in  the  Commonwealth.  I  assure  you  the  trip  will  be  enjoyable 
and  time  well  spent. 

John  E.  Fenton,  Jr. 

Dean,  Suffi)lk  University  Law  School 
(Former  Chief  Justice  for  Administration 
and  Management  of  the  Massachusetts 
Trial  Court) 
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NATIONAL  ASSOCIATION  OF  GOVERNMENT  EMPLOYEES 

AFnLIATED  WITH  THE  SERVICE  EMPLOYEES  INTERNATIONAL  UNION.  AFL/CIQ 
159  BURGm  PARKWAY  QUINCY.  MA.  02169-4213  Tel.  617/376-0220 


KENNETH  T.  LYONS 

NATIONAL  PRESIDENT 


January  22,  1997 


Mr.  William  J.  Dalton 

IHMillpond 

No.  Andover,  MA  02202 


RE:     Practical  Guide  to  State  and  Municipal  Labor  Relations 


Dear  Mr.  Dalton: 


What  immediately  distinguishes  this  work  from  so  many  others  which  have 
been  written  on  the  subject  of  labor  relations  is  its  personal,  relaxed,  and  "user 
friendly"  approach.  Too  often,  the  books  used  to  introduce  folks  to  the  field  of 
collective  bargaining  are  technical,  dry,  and  impersonal. 

This  work  addresses  all  the  critical  technical  issues,  and  tells  the  reader  what 
he/she  needs  to  know,  but  also  tells  them  why  certain  rules,  practices,  and  steps  have 
developed  over  the  years.  This  simple,  clear  approach  is  both  refreshing  and 
effective. 


The  fabric  of  collective  bargaining  is  hardly  a  seamless  one,  but  this  work 
provides  the  labor  community  with  a  guideline  which  does  a  lot  to  eliminate 
conftision,  and  helps  labor  and  management  practitioners  alike  get  the  "big  picture." 
This  is  truly  a  "musf  for  all  labor  relations  experts,  and  is  certainly  a  "must"  for 
those  who  think  thev  are  labor  relations  experts. 


Sincerely, 

Kenneth  T:  Lyo 
President 


Enc. 


ix 


Professional  Fire  Fighters  of  Massachusetts 

Affiliated  with  International  Association  of  Fire  Fighters  AFL-CIO  and  Massachusetts  AFL-CIO  Council 
130  Bowdoin  Street,  Suite  710,  Boston,  Massachusetts  02108 
Tel.  (617)  523-4506  —  (617)  523-4507  Fax  (617)  523-5312 


President 

ROBERT  B.  McCarthy 

71  Bromfield  St. 
Watertown,  Mass.  02172 
Telephone  (617)  923-1899 

Secretary-  Treasurer 
KENNETH  J.  DONNELLY 

12  Grandview  Road 
Arlington,  Mass.  02174 
Telephone  (617)  646-4998 

Vice-Presidents: 
JOHN  F.  SCIARA 
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DARRELL  W.  ROLLINS 
JOHN  S.  LAWLESS 
RONALD  G.  ARMSTRONG 
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Legislative  Agents: 
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Trustees: 
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February  28,  1 997 


William  Dalton,  Commissioner 
Labor  Relations  Commission 
Commonwealth  of  Massachusetts 
Saltonstall  Building  -  Room  1604 
100  Cambridge  St. 
Boston,  MA  02202 

Dear  Commissioner: 

It  is  an  honor  and  a  privilege  to  preface  a  forward  for  your 
upcoming  book  and  I  thank  you  for  your  interest  in  this  matter. 
Congratulations  and  good  luck.  Below  please  find  my  comments. 

A  Practical  Guide  to  Public  Sector  Labor  Relations  will  be  used  as 
more  than  a  "guide."  It  will  serve  as  an  educational  tool  for  union 
officials,  union  members,  students,  elected  officials,  and 
union/management  attorneys.  The  collective  bargaining  laws  of 
Massachusetts  are  finally  explained  in  a  straightforward  book  with 
illustrations  and  examples  that  can  be  comprehended  by  all 
readers. 

The  key  to  this  long  overdue  and  much  needed  book  is  in  the  title, 
and  the  emphasis  should  be  placed  on  the  word  "practical." 
Commissioner  Dalton  has  put  together  a  document  that  non- 
lawyers  who  work  with  contract  administration  in  the  daily 
administration  of  labor  relations  can  finally  understand  without  a 
telephone  call  to  their  attorney. 

I  commend  and  congratulate  Commissioner  Dalton  for  this 
undertaking.  If  both  labor  and  management  read  this  book,  labor 
relations  in  the  Commonwealth  of  Massachusetts  will  progress  to 
a  higher  plain  of  skill  and  efficiency  and  benefit  the  citizens  as  well 
as  the  employees  and  employers. 


Sincerely  yours, 


Robert  B.  McCarthy,  President,  PFFM' 
Vice  President  of  the  Massachusetts  AFL-CIO 
Member  of  the  Joint  Labor/Management  Committee 
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Executive  Director 

Diane  Fay 
President 

Mark  Mulcahy 
Executive 
Vice  President 

Natalie  Baker 

Recording 

Secretary 

John  Wagner 
Treasurer 

Stephen  Berry 
Sgt.  at  Arms 


March  4,  1997 


To  the  Reader  of  Bill  Dalton's  Book 


When  I  first  met  William  Dalton,   then  the  new  Chairman 
of  the  Labor  Relations  Commission,   he  asked  attorneys 
for  both  sides  to  call  him  "Bill"   and  to  call  upon  him 
for  service.     We  have  gratefully  done  so  ever  since. 

But  what  about  the  person  who  is  not  an  attorney,  who 
is  not  trying  cases  at  the  Commission,   who  could  use  a 
touch  of  Bill? 


Here,   conversationally  and  clearly,   is  a  book  to  fill 
that  need. 

It  is  a  labor  law  school  that's  always  open. 

It  makes  me  think  of  someone's  definition  of  the  best 
school  in  the  world--   "a  log  with  the  student  at  one  end 
and  Mark  Van  Doren  on  the  other." 

Bill  Dalton  is  our  Mark  Van  Doren.     Spend  some  time  with 
him.     Then  keep  this  book  handy.     Near  your  phone, 
in  your  tool  chest,  wherever  you  can  get  it  when  issues 
come  up.     This  book  will  either  answer  the  questions 
or  give  you  a  head  start  to  the  answer. 


Well,   until  now,  when  employees  have  asked  me  what  to 
read,   I've  suggested  Hamlet .     Now  I  have  a  more  decisive 
text  to  suggest:    it's  shorter  than  Hamlet ,  it's 
illustrated  and  you  won't  have  to  wonder  what  it  means: 
A  Practical  Guide  to  State  and  Municipal  Labor  Relations! 


School ' s  open ! 
the  log! 


Come  into  class  and  take  your  seat  on 


Wayne  Soini 
General  Counsel 


WS  :  mm 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 
EXECUTIVE  OFFICE  FOR  ADMINISTRATION  AND  FINANCE 
FIUMAN  RESOURCES  DIVISION 

ONE  ASHBURTON  PLACE,  BOSTON,  MA  02108 


WILLIAM  F.  WELD 
Governor 


CHARLES  D.  BAKER 
Secretary 


RGEO  PAUL  CELLUCCI 
Lieutenant  Governor 


JOSEPH  A.  TRAINOR 
Personnel  Administrator 


I  have  known  the  author  of  A  Practical  Guide  To  State  and  Municipal  Relations. 
Bill  Dalton,  since  he  became  Commissioner  of  the  Labor  Relations  Commission 
in  1992.  and  I  have  followed  his  career  with  interest.  His  thoroughly  enjoyable 
and  readable  book  is  a  major  contribution  to  the  field  of  labor  relations. 

Like  a  good  hunter,  he  has  chased  the  prey  out  of  the  confused  thicket  of  the  state 
labor  relations  laws  and  decisions  and  has  taken  careful  aim  on  what  is  the 
essential  target.  Anyone  and  everyone  involved  in  public  sector  bargaining 
should  read  this  book  and  keep  it  in  his  or  her  briefcase.  Finally,  all  of  us,  no 
matter  whether  management  or  union,  will  have  a  common  set  of  easily 
understood  rules  that  will  provide  the  basis  for  good  and  successful  labor 
relations. 


Joseph  A.  Trainor 
Personnel  Administrator 
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Plymouth  Rock  Assurance  Corporation 


695  Atlantic  Avenue 
Boston,  Massachusetts  02111 


Maria  C.  Walsh 
Vice  President 


April  2,  1997 


Area  Code  617 
Telephone  951-1605 


Sharon  L.  Faherty 

Donahue  Institute  for  Governmental  Services 
220  Middlesex  House 
Amherst,  MA  01003-5520 

Dear  Sharon: 

I've  just  read  a  draft  of  Bill  Dalton's  Practical  Guide  to  State  and  Municipal 
Labor  Relations  and  wanted  to  congratulate  you  on  its  publication.  The 
Massachusetts  Labor  Relations  Commission's  Guide  to  the  Massachusetts  Public 
Employee  Collective  Bargaining  Law  is  an  essential  research  tool  for  all  labor  and 
management  representatives  because  it  collects  the  Law,  the  Commission's 
Regulations,  describes  the  Commission's  procedures  and  offers  a  neutral 
administrative  agency's  view  of  the  law.  Commissioner  Dalton's  Practical  Guide  goes 
one  step  further  to  give  practitioners  an  understanding  of  the  pragmatic  impUcations  of 
the  public  employee  collective  bargaining. 

Written  in  a  light,  enjoyable  prose  style,  and  enlivened  with  humorous 
illustrations,  A  Practical  Guide  to  State  and  Municipal  Labor  Relations,  presents  the 
personal  perspective  of  a  seasoned  municipal  government  leader  turned  neutral 
adjudicator.  Dalton's  voice  is  the  voice  of  a  former  town  representative,  who 
periodically  wonders  why  the  public  employee  labor  law  exists.  It  is  that  perspective 
that  makes  the  book  so  valuable  ~  especially  to  management  representatives  who 
wonder  why  and  how  they  are  required  to  comply  with  the  collective  bargaining  law. 
Labor  representatives  will  also  enjoy  the  practical  tips  and  advice  that  Dalton  offers  his 
readers  about  subjects  that  include  the  composition  of  bargaining  units,  mid-term 
bargaining  obligations,  requests  for  information,  the  duty  of  fair  representation, 
privatization,  and  more. 

Dalton  has  done  public  sector  labor  management  relations  a  great  service  by 
putting  his  pen  to  paper  to  examine,  in  an  entertaining  and  informative  style,  why 
collective  bargaining  exists  and  how  to  make  it  work  in  Massachusetts.  He  identifies 
his  views  clearly  as  his  own,  not  those  of  the  Commission,  and  that  has  given  him  a 
freedom  of  expression  that  makes  his  book  especially  worth  reading.  I  congratulate 
him  on  his  efforts  and  applaud  the  Donahue  Institute  for  making  it  available  to  all. 


(former  Chairperson,  Massachusetts  Labor  Relations  Commission) 
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Preface  and  Acknowledgments 


I  had  no  experience  as  a  labor  lawyer  prior  to  being  appointed  by  GovernorWeld  as  commis- 
sioner for  labor  relations  in  1 992.  However  I  had  been  a  public  official  for  eleven  years  in  the 
Town  of  Andoven  so  I  knew  something  about  the  practical  application  of  municipal  labor 
relations. 

From  the  time  I  started  as  a  commissioner  the  most  obvious  thing  to  me  was  that  a  huge 
number  of  labor  relations  problems  arise  because  the  people  involved  don't  know  what  the  rules  are. 
The  statutory  law  that  sets  out  the  collective  bargaining  rights  of  public  employees  in  Massa- 
chusetts is  Chapter  I  SOE.The  case  law  is  a  body  of  precedents  which  is  twenty-three  volumes 
long  and  expanding.  It  is  hard  enough  for  labor  lawyers  to  understand  it  all,  never  mind  asking 
union  officials  and  public  managers  to  be  knowledgeable. 

In  1975,  the  Donahue  Institute  and  the  Massachusetts  Labor  Relations  Commission  pub- 
lished A  Guide  to  the  Massachusetts  Public  Employee  Collective  Bargaining  Law  (the  so-called 
"Green  Book").  This  has  been  updated  nine  times  and  is  a  wonderful  resource.  It  was  the 
primary  reference  I  used  when  I  wrote  this  book. 

Last  yean  I  met  with  Arthur  Eve,  Executive  Director  of  the  Donahue  Institute,  and  Sharon 
Faherty  who  is  the  editor  of  the  Green  Book.  I  suggested  that  there  was  a  niche  for  a  simple, 
practical,  easy-to-read  guide  to  municipal  and  state  labor  relations  and  they  enthusiastically 
agreed. 

The  purpose  of  this  book  is  to  serve  as  a  training  guide  and  reference  to  union  officials  and 
members  and  public  managers,  including  elected  officials.  It  is  designed  either  to  be  read  cover 
to  cover  or  to  be  a  quick  reference.  Its  mission  is  to  define  the  playing  field  and  spell  out  the 
rules  in  a  way  that  anyone  can  understand. 

Most  of  what  I  have  written  is  based  on  clearly  defined  law.  However;  at  least  a  few  times  I 
have  ventured  forth  with  an  opinion  in  areas  that  are  not  clearly  defined.  When  I  have  done 
that  you  should  understand  that  it  is  only  my  opinion — /  speak  for  no  one  but  myself  I  do  not 
speak  for  the  Commission.  No  one  should  attempt  to  cite  this  book  as  a  legal  reference. 

If  you  are  a  public  manager  or  union  official  and  you  feel  that  my  suggestions  for  better 
labor-management  relations  and  communications  are  too  idealistic  and  perhaps  naive,  my 
answer  to  you  is  that  perhaps  you  are  a  bit  jaded.  In  my  law  school  class  on  public  sector  labor 
relations,  I  frequently  make  the  point  that  it  is  not  uncommon  for  managers  and  union  officials 
to  let  personalities  get  in  the  way  of  good  labor  relations.  A  good  manager  or  a  good  union 
official  will  not  allow  his  or  her  ego  to  get  in  the  way  of  what  is  nght.  If  you  are  dealing  with  a  person 
or  people  whose  egos  are  impediments  to  good  labor  relations  and  you  want  to  know  how  to 
work  around  their  egos,  I  suggest  you  read  GettingToYes  by  Roger  Fisher  and  William  Ury  of 
the  Harvard  Negotiation  Project,  (published  in  paperback  by  Bantam,  and  available  at  most 
book  stores)  which  is,  in  my  opinion,  the  best  book  on  the  subject  of  negotiation.  In  fact,  you 
ought  to  read  this  book  in  any  event. 

I  like  to  italicize  and  use  bold  letters.  Throughout  the  book  you  will  see  italicized  and 
bolded  words  and  phrases.  Many  of  these  are  terms  of  art  that  are  commonly  used  in  the 
labor  relations  world.  If  you  are  looking  for  something  in  particular,  these  italicized  or  bolded 
words  might  help  you. 

Some  matters  are  discussed  more  than  once  because  they  touch  on  more  than  one  area. 
The  table  of  contents  is  intended  to  be  fairly  descriptive,  and  you  should  be  able  to  find 
anything  you  may  be  looking  for  by  reading  it. 
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Introduction 


A  city  manager  I  know  started  off  his  new  job  by  visiting  the 
public  works  garage  in  order  to  introduce  himself  As  he 
walked  into  the  busy  workplace,  the  head  of  the  union  came 
up  to  the  manager  and  spat  a  wad  of  tobacco  on  the  floor, 
splattering  the  manager's  shoe. The  manager  hauled  off 
and  slugged  the  fellow.  This  was  a  rocky  start  to  a  labor 
relationship. 


Too  often,  personalities  and  ego  get  in  the  way  of  good 
labor  relations.The  union  president  probably  wanted  to  show 
his  fellow  workers  what  a  tough  guy  he  was,  and  the  new 
manager  had  to  show  he  wasn't  going  to  take  any  guff 

Another  town  manager  walked  into  the  central  fire  sta- 
tion and  saw  firefighters  watching  television.  The  manager 
ordered  that  the  television  be  shut  off  From  the  manager's 
point  of  view  the  firefighters  shouldn't  have  been  sitting 
around  when  they  were  on  duty  From  the  firefighter's  per- 
spective, they  live  at  the  fire  station  for  part  of  the  week,  it's 
their  second  home,  and  watching  television  is  something 
they'd  always  done.You  can't  expect  that  a  firefighter  who  is 
at  the  fire  station  for  several  days  in  a  row  not  to  take  some 
recreational  time. This  particular  manager  is  an  outstanding 
public  servant  with  a  fine  reputation  and  yet,  on  this  occa- 
sion, he  reacted  without  thinking  on  more  importantly,  with- 
out bargaining  with  the  firefighters.The  union  filed  an  unfair 
labor  charge,  and  the  parties  entered  into  a  settlement  that 
allowed  the  firefighters  to  watch  television. 


The  public  sector  collective  bargaining  law  in 
Massachusetts  favors  collective  bargaining. 
Whether  you  believe  that  collective  bargaining  is 
good  or  not  is  not  relevant  if  you  are  a  public  sec- 
tor manager  in  the  commonwealth,  because  the 
law  says  that  collective  bargaining  is  a  good  idea,  if 
you  don't  like  the  law  you  can  work  to  change  it, 
but  not  disobey  it. 

An  often  heard  justification  for  the  state's  collective  bar- 
gaining law  is  that  public  sector  employees  are  not  allowed 
to  strike;  instead,  they  are  given  a  law  that  gives  them  rights 
they  might  not  othenwise  have.Yet,  public  sector  unions  are 
far  from  happy  with  the  law  because  it  lacks  a  mandated 
closure  mechanism  (such  as  binding  arbitration),  the  result 
being  that  a  large  number  of  public  sector  employees  are 
working  without  the  benefit  of  a  contract. 

If  you  ask  a  public  manager;  especially  one  who  has  come 
out  of  the  private  secton  if  there  is  anything  that  surprised 
her  when  she  first  began  work  in  the  public  sector  she  is 
likely  to  say  that  she  didn't  expect  to  spend  so  much  time 
on  labor  relations.  Newly  elected  people  with  executive 
authority  (mayors,  selectmen,  school  committee  members) 
particularly  seem  surprised  at  this  revelation.  Many  of  them 
think  (and  have  promised  the  people  who  voted  for  them) 
that  they  can  make  dramatic,  quick  changes  only  to  find  that 
almost  every  change  requires  them  to  slow  down  and  deal 
with  the  unions  in  a  process  that  can  seem  endless  and 
unproductive  to  the  manager 

On  the  union  side,  when  a  person  becomes  a  union  offi- 
cial, she  may  have  a  fairly  good  understanding  and  belief  in 
the  law  that  was  designed  to  afford  the  unions  some  pro- 
tection. In  any  event,  the  primary  obligation  and  focus  of  a 
union  official  is  on  the  welfare  of  her  bargaining  unit  mem- 
bers. It  does  her  an  injustice  to  say  that  she  doesn't  care 
about  good  government  and  the  welfare  of  the  citizenry 
because  that  is  not  her  primary  responsibility  She  has  been 
elected  to  represent  her  bargaining  unit  members,  not  the 
citizens.  She  may  care  as  much  or  more  than  the  average 
voter  about  having  good  government,  but  her  obligation  as 
a  union  official  is  to  do  the  best  job  possible  for  her  members. 

There  in  a  nutshell  is  the  conflict,  the  inevitable  sort  of 
conflict  that  often  occurs  in  a  democratic  society  a  conflict 
that  IS  the  heart  of  governmental  labor  relations. 


I 


What  Has  To  Be  Bargained? 


A  couple  of  years  ago,  not  too  long  after  I'd  become  chair- 
person of  the  Labor  Relations  Connmission,  I  gave  a  presen- 
tation to  the  Massachusetts  Municipal  Association,  a  group 
of  city  and  town  nnanagement  people. The  title  of  my  talk 
was:"When  Can  a  Public  Manager  Make  a  Change  Without 
Bargaining?"  My  presentation  included  many  examples  of 
situations  that  required  bargaining.  During  the  question  and 
answer  session,  each  time  I  was  asked  whether  a  situation 
required  bargaining  or  not,  I  answered  that  it  did.  At  the 
conclusion  of  my  presentation  an  anonymous  questioner 
shouted  out,  "So  what's  the  answer?  When  can  you  make 
a  change  without  bargaining?" 

I  quickly  responded,  "Hardly  ever." 

There  are  mandatory  and  nonmandatory  subjects  of  bar- 
gaining If  a  matter  is  a  mandatory  subject  of  bar- 
gaining, either  the  employer  or  the  employees  can 
require  that  it  be  bargained,  and  if  the  other  side 
refuses  to  bargain  it  has  committed  an  unfair  la- 
bor practice. 

If  a  subject  is  a  nonmandatory  subject  of  bargaining,  nei- 
ther side  may  insist  on  bargaining,  but  both  sides  may  agree 
to  bargain. 

What  IS  a  mandatory  subject  of  bargaining?  Generally 
speaking,  a  subject  which  has  a  direct  impact  on 
the  terms  and  conditions  of  employment  is  a  manda- 
tory subject  of  bargaining.  It  is  easy  to  understand  that 
wages,  hours,  work  load,  and  seniority  lists  have  a  direct 
impact  on  the  terms  and  conditions  of  employment  and, 
therefore,  are  mandatory  subjects  of  bargaining.  For  a  nov- 
ice manager,  it  may  not  be  so  easy  to  understand  that  the 
list  of  mandatory  subjects  also  includes  such  a  matter  as 
grooming  standards.  For  example,  if  a  police  chief  requires 
that  all  officers  must  remove  beards  and  moustaches,  he 
probably  has  committed  an  unfair  labor  practice  if  he  re- 
fuses to  bargain  about  the  matter  before  making  the  change. 

Before  I  give  a  partial  list  of  other  mandatory  subjects  of 
bargaining,  perhaps  I  should  soften  the  blow  to  manage- 
ment people  by  explaining  that  requiring  bargaining  does 
not  mean  that  anyone  has  to  agree  to  the  other  side's  de- 
mand; however;  it  does  mean  that  you  have  to  bargain  in 
good  faith  to  resolution  or  impasse  before  you  can  implement 
a  change. 


For  those  of  us  who  are  neutrals,  "resolution"  is  a  won- 
derful concept  and  it  needs  no  further  explanation  other 
than  to  say  that  it  doesn't  require  that  both,  or  either  em- 
ployer and  employees  are  happy  Resolution  only  means  that 
the  parties  have  reached  a  negotiated  compromise  —  ex- 
actly what  good  labor  relations  is  all  about.  Impasse  deserves 
far  more  discussion  and  is  given  that  attention  in  chapter  4 
titled  "Impasse:  Where  Is  It." 

Over  the  years,  the  Labor  Relations  Commission  has  held 
that,  among  other  things,  the  following  list  contains  manda- 
tory subjects  of  bargaining.  The  list  is  designed  to  give 
you  a  sense  of  what  is  mandatory  and  it  is  by  no  means  all- 
inclusive. 

Wages. 
Hours. 
Work  load. 

Assignment  of  bargaining  unit  work  to  non  bargain- 
ing unit  people. 
Promotional  procedures. 

Employer  and  employee  contribution  to  insurance. 
Employee  use  of  nonactive  work  time  (such  as 
firefighters  watching  television). 
Employer-imposed  restrictions  on  outside  employment 
Payday  schedules. 
Regularly  scheduled  overtime. 
Promotional  procedures. 
Involuntary  deductions  from  paychecks. 
Administration  of  grievance  procedures. 
Methods  of  calculating  seniority 
On-premise  access  to  employees  for  the  transac- 
tion of  union  business. 

Residency  requirements  for  continued  employment 
and  promotion. 
Grooming  standards. 
Drug  testing. 

Agency  Service  Fees  as  a  deduction  from  payroll 
checks. 

Length  of  lunch  and  coffee  breaks. 
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What  Has  To  Be  Bargained  ? 


Nonmandatory  subjects  involve  those  matters  having  to 
do  with  core  managerial  decisions.  While  some  managers 
will  argue  that  all  decisions  are  "core,"  the  Labor  Relations 
Commission  has  defined  core  managerial  matters  more 
narrowly.  Again,  the  following  list  of  subjects  that  do  not 
have  to  be  bargained  is  not  inclusive. 

The  decision  to  hire  additional  employees  to  do 

bargaining  unit  work. 

Decision  to  abolish  positions. 

Manning  (staffing,  or  number  of  people)  per  shift. 

Loss  of  unscheduled  overtime  opportunities. 

Decision  to  reorganize. 

The  use  of  polygraph  tests  in  the  investigation  of 
criminal  activity  by  police  officers. 
School  curriculum  decisions. 

It  is  important  to  note  that  even  if  a  matter  is  non- 
mandatory  such  as  the  decision  to  abolish  positions,  the 
impact  of  that  decision  must  require  bargaining  if  it  affects 
the  remaining  bargaining  unit  members'  terms  and  condi- 
tions of  employment.This  is  called,  as  you  may  have  guessed, 
"impact"  bargaining  as  opposed  to  "decision"  bargaining.  For 
example,  abolishing  positions  may  require  the  remaining 
workforce  to  take  on  more  responsibilities.  Although  the 
decision  to  abolish  the  positions  does  not  require  bargain- 
ing, the  impact  of  the  decision  requires  bargaining  to  resolu- 
tion or  impasse  before  the  impact  of  the  change  affects  the 
remaining  members  by  implementing  the  change. 

Another  example  may  shed  additional  light  on  this  mat- 
ter Let's  say  a  board  of  selectmen  make  the  unlikely  deci- 
sion to  eliminate  the  town's  police  department.  In  other 
words,  it  has  made  the  decision  that  there  will  be  no  law 
enforcement  in  the  town.  It  can  do  this  without  bargaining. 
However;  if  the  selectmen  decide  to  cut  the  force  in  half, 
that  decision  would  probably  have  an  "impact"  on  the  terms 
and  conditions  of  the  remaining  officers  and  that  impact 
must  be  bargained  to  resolution  or  impasse  before  the  re- 
duction in  force  is  permissible. 

Decisions  that  are  not  under  the  control  of  the  employer 
need  not  be  bargained,  but  the  impacts  of  each  decision 
must  be  bargained  if  they  affect  mandatory  subjects  of  bar- 
gaining. If  this  IS  a  bit  confusing,  don't  worry  you  are  not 
alone  in  your  confusion.  Maybe  this  example  will  help  clear 
it  up.  Suppose  the  state  passes  a  law  requiring  all  public 
schools  to  develop  a  sexual  harassment  policy  The  decision 
to  have  the  policy  has  been  made  by  the  state  and  the  local 
school  committees  must  comply;  however  the  impact  (and 
details)  of  the  policy  would  have  to  be  bargained  because 
they  would  affect  terms  and  conditions  of  employment 
(which  are  mandatory  subjects  of  bargaining). 


What  happens  when  economic  conditions  drastically 
change?  For  example,  what  if  a  city  becomes  so  strapped 
for  money  that  it  has  trouble  meeting  its  financial  obliga- 
tions? Is  it  allowed  to  make  changes  without  bargaining?  No. 
It  can  lay  off  people,  but  it  still  must  bargain  the  impacts  of 
the  layoffs,  and  it  gains  no  additional  rights  to  make  other 
unilateral  changes  without  bargaining.  A  new  public  official 
might  argue  that  it's  not  fair  because  he  wasn't  involved  in 
the  process  that  got  the  city  into  financial  problems.  The 
union  side  would  respond  that  neither  was  it  the  party  to 
blame,  so  why  should  it  be  made  to  suffer?  The  fact  is  that,  if 
changing  financial  status  were  allowed  as  an  excuse  to  skirt 
the  law,  the  law  would  be  worthless. 

In  the  rare  event  that  a  local  government's  financial  con- 
dition becomes  desperate,  the  state's  Department  of  Rev- 
enue will  take  over  the  municipality's  finances.  In  that  event, 
special  legislation  could  be  enacted  by  the  Commonwealth 
that  allows  the  municipality  to  avoid  the  collective  bargain- 
ing laws.  Short  of  that,  the  bargaining  requirements  are  the 
same  whether  in  good  times  or  in  bad  times. 

Now  you  can  see  why  I  answered,  "FHardly  even"  to  the 
question  as  to  when  management  can  make  a  change  with- 
out bargaining. 
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What  Does  Bargaining  Mean? 


Bargaining,  under  the  law,  requires  the  parties  to 
bargain  in  good  faith.  That  means  making  a  real 
attempt  to  reach  a  resolution  of  the  issue(s).You 
can't  just  go  through  the  steps.  You  really  have  to 
try  to  settle  the  matter. 

This  doesn't  mean  either  side  has  to  relent.  Neither  party 
has  to  agree  to  a  proposal  or  make  a  concession  that  it 
doesn't  want  to  make.  But  it  does  mean  that  each  side  will 
enter  into  the  discussions  with  an  open  and  fair  mind  and 
make  reasonable  efforts  to  compromise  differences  with 
the  other  side. 

There  is  nothing  wrong  with  "hard  bargaining"  as  long  as 
it's  in  good  faith.  If  one  side  charges  the  other  with  unfair 
bargaining  or  bad  faith, the  Labor  Relations  Commission  will 
look  at  the  totality  of  the  parties'  conduct  and  not  just  spe- 
cific instances.This  may  be  a  difficult  call  for  the  Commission 
to  make,  but  the  Commission  is  charged  with  the  authority 
to  make  such  judgements  and  make  them  it  does. 

Good  faith  bargaining  carries  with  it  the  requirement  to 
meet  at  reasonable  times  and  with  reasonable  frequency  and 
at  reasonable  locations.  Common  sense  would  dictate  that  if 
one  side  refuses  to  meet  except  at  5  a.m.  on  weekends 
then  It  IS  probably  being  unreasonable.  If  one  side  indicates 
that  it  is  only  willing  to  meet  when  the  moon  is  full,  that 
would  seem  to  be  unreasonable  (unless  it  was  a  bargaining 
unit  of  werewolves).  What  is  reasonable  depends  on  the 
circumstances  and,  often,  the  bargaining  history  of  the  unit. 
For  instance,  in  the  example  above  where  one  side  insists 
on  meeting  at  5  a.m.  on  weekends,  if  the  bargaining  unit 
negotiators  worked  on  a  shift  that  ended  at  5  a.m.  on  week- 
end days  and  historically  bargaining  always  occurred  at  that 
time,  then  a  good  argument  could  be  made  that  5  a.m.  on 
weekends  was  a  reasonable  time. 

A  more  common  and  troubling  example  is  when  the 
parties  have  historically  negotiated  during  the  time  that  the 
bargaining  unit  members  were  scheduled  to  work.  If  man- 
agement unilaterally  changes  that  practice  and  refuses  to 
bargain  at  that  time,  it  is  engaging  in  an  unfair  labor  practice, 
because,  as  you  remember  from  the  earlier  chapter,  that 
is  a  unilateral  change  without  bargaining  to  resolution  or 
impasse. 


The  parties  should  do  everything  they  can  to  be  reason- 
able about  times,  locations,  and  frequency  of  meetings.  Not 
being  able  to  agree  on  these  basics  portends  a  poor  likeli- 
hood of  successful  negotiations.  If  unable  to  agree  between 
themselves,  this  would  be  a  great  opportunity  to  have  a 
neutral  third  party  suggest  (or  dictate)  when,  where,  and 
how  often  to  meet. 


A  common  complaint  that  the  Commission  receives  is 
that  one  side  has  not  sent  anyone  to  the  bargaining  table 
who  has  authority  to  negotiate.  Again,  this  is  not  always  an 
easy  issue  for  the  Commission  to  decide.The  parties  do  not 
have  to  be  represented  at  the  negotiating  table  by  some- 
one with  authority  to  conclude  a  binding  agreement.  On  the 
other  hand,  the  authority  of  a  representative  is  deficient  if  it 
IS  limited  simply  to  the  communication  of  proposals  (a  good 
tape  recorder  could  do  that  job).  In  other  words,  a  negotia- 
tor must  have  more  authority  than  a  mere  transmitter  of 
proposals,  but  doesn't  need  to  have  the  authority  to  bind 
his  or  her  side. 

These  issues  are  easier  for  the  Commission  to  decide  if 
the  parties  have  some  inherent  authority  because  of  their 
job  status.  If  a  town  sends  a  town  manager,  selectman,  or  its 
town  counsel  to  the  negotiating  table,  on  the  face  of  it  they 
have  sent  someone  with  sufficient  authority  Similarly  if  the 
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negotiators  for  the  bargaining  unit  are  officers  in  the  union 
or  the  union's  attorney,  then  it  at  least  appears  that  such 
person  has  authority.  If  one  of  the  parties  has  cleared  out 
the  local  town  bar  and  grill  and  populated  the  negotiating 
table  with  folks  smelling  of  fernnented  spirits,  then  perhaps 
the  Commission  will  look  closely  to  see  if  something  unfair 
is  going  on. 

Each  side  in  public  sector  bargaining  should  understand 
that  the  other  set  of  negotiators  lacks  final  authority  to  agree 
to  a  full-fledged,  binding  collective  bargaining  agreement.  On 
the  union  side,  the  agreement  will  require  a  ratification  vote 
by  the  bargaining  unit  membership.  On  the  management 
side,  not  only  might  the  executive  have  to  agree,  the  legisla- 
tive body  will  have  to  vote  to  sufficiently  fund  the  agreement. 

It  might  be  different  when  the  matter  involves  single  issue 
bargaining  that  requires  no  funding.  Often  the  negotiators 
have  the  authority  to  commit  for  both  the  bargaining  unit 
and  management.  For  example,  if  a  police  chief  wants  to 
prohibit  bargaining  unit  members  from  wearing  facial  hair 
and  both  sides  agree  to  resolution,  there  is  no  monetary 
result  and  both  sets  of  negotiators  (perhaps  the  chief  on 
one  side  and  the  union  president  on  the  other)  may  be 
authorized  to  resolve  the  matter  without  further  action  by 
the  membership  of  the  bargaining  unit  or  approval  of  the 
executive  authority  in  the  town. 


Impasse:  Where  Is  It? 


Where  is  impasse?  If  you  are  a  public  sector  union  person 
you  argue  that,  since  you  have  no  right  to  strike,  impasse 
should  be  practically  non-existent — you  should  never  be 
able  to  get  there.  If  you  are  a  public  manager;  you  argue  that 
the  inability  to  get  to  impasse  impedes  your  ability  to  be  an 
effective  manager;  because  it  makes  it  so  difficult  to  imple- 
ment worthwhile  change. 

Typically,  the  Commission  looks  at  the  issue  of  impasse 
when  a  change  has  been  proposed  by  management,  nego- 
tiations about  the  proposal  have  taken  place,  management 
is  of  the  opinion  that  the  bargaining  is  going  nowhere,  man- 
agement says  that  the  bargaining  is  at  impasse,  and  manage- 
ment implements  the  change. The  union  then  charges  that 
an  unfair  labor  practice  has  occurred  because  the  employer 
has  implemented  a  unilateral  change  affecting  the  terms  and 
conditions  of  employment  without  bargaining  to  resolution 
or  impasse. 

So,  the  Labor  Relations  Commission  gets  to  decide 
whether  impasse  has  been  reached.  How  does  the  Com- 
mission decide?  Naturally  it  looks  at  the  evidence.  When  it 
does  so  it  seeks  answers  to  a  series  of  questions. 

I.  How  long  did  the  negotiations  go  on  and  how  often  did 
the  parties  meet? 

2  How  important  were  the  issues? 

3.  Were  the  parties  acting  in  good  faith? 

4.  What  was  the  understanding  of  the  parties  as  to  the  sta- 
tus of  the  negotiations  during  the  final  stages  of  bargaining? 

These  questions  are  all  linked  and  deserve  some  discus- 
sion. How  important  an  issue  is  will  affect  the  length  and 
frequency  of  negotiations.  For  example,  the  parties  are  ex- 
pected to  have  long  and  frequent  sessions  on  a  matter  which 
impacts  the  hours  of  work;  however;  such  attention  may  not 
be  required  for  a  minor  change  in  dress  code. Yet,  even  on 
minor  matters  the  parties  must  act  in  good  faith. The  em- 
ployer can't  go  through  the  process  by  simply  showing  up  at 
bargaining  sessions  with  the  intention  of  establishing  that 
the  parties  have  had  a  lot  of  meetings  so  that  the  employer 
can  plead  impasse. The  employer  must  be  willing  to  discuss 
the  change  in  good  faith  and  with  a  reasonable  attitude  re- 
garding the  issues  with  which  the  union  is  concerned. 


Likewise,  the  union  can't  go  into  the  negotiations  with 
the  attitude  that  it  will  stonewall  any  change  by  trying  to 
stretch  out  the  bargaining  into  infinity  It  must  also  act  with  a 
good  faith  attempt  to  resolve  the  issue. 


When  the  employer  has  declared  impasse,  the  Commis- 
sion will  look  to  see  whether  both  sides  felt  that  further 
discussions  would  be  fruitless.  Of  course,  at  the  time  of  a 
hearing  before  the  Commission,  the  employer  will  probably 
say  that  no  progress  was  being  made,  and  the  union  will 
argue  that  more  meetings  might  have  been  fruitful.  The 
Commission  focuses  on  the  contemporaneous  understand- 
ing of  the  parties  at  the  time  they  were  negotiating.  At  that 
time  did  both  parties  feel  that  further  discussions  were  a 
waste  of  time?  Had  any  progress  been  made  during  the  final 
meetings?  Was  one  side  formulating  a  further  proposal  at 
the  time  the  bargaining  ended? 

Mediation  can  play  a  role  in  the  discussion  of  impasse. 
There  is  a  state  law  that  says  that  if  a  petition  for  mediation 
of  an  issue  has  been  filed  with  the  Massachusetts  Board  of 
Conciliation  and  Arbitration  (100  Cambridge  Street,  Bos- 
ton MA.  02202;  (6 1 7)  727-  3466)  then  there  is  no  impasse 
until  that  Board  has  certified  that  the  collective  bargaining 
process  (which  may  include  mediation,  fact  finding,  or  arbi- 
tration) has  been  completed.  And,  by  the  way  even  if  the 
Board  declares  impasse,  it  does  not  necessarily  follow  that 
the  Commission  will  agree,  although  it  would  seem  to  be 
strong  evidence. 
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And,  note  carefully,  this  law  regarding  the  Board  of  Con- 
ciliation and  Arbitration  does  not  apply  to  police  and  fire- 
fighters. Any  mediation  for  police  and  firefighters  is 
handled  by  the  Joint  Labor  and  Managennent  Committee 
(I  Ashburton  Place,  Boston,  MA.  02108;  (617)  727-9690) 
and  there  is  no  statute  requiring  that  this  committee  has 
to  certify  impasse.  However  will  the  Labor  Relations  Com- 
mission consider  the  evidence  that  the  parties  are  working 
with  the  Joint  Labor  Management  Committee  when  it  tries 
to  adjudicate  whether  impasse  has  been  reached?  Most 
lil<ely,  yes. 

What  about  other  types  of  mediation?  Can  they  affect 
the  issue  of  impasse?There  is  no  doubt  that  mediation  works 
to  improve  labor  management  relations  and  mediation  is 
encouraged  where  appropriate.  Of  course,  it  is  often  ex- 
pensive to  hire  a  mediator  and  some  issues  may  be  so  small 
that  they  are  not  worth  it.  But,  if  negotiations  on  important 
issues  are  making  little  progress  and  one  side  feels  that  me- 
diation would  be  helpful,  then  I  would  think  that  if  the  other 
side  refused  that  would  be  important  evidence  to  indicate 
that  impasse  has  not  been  reached. 

What  if  there  is  negotiation  regarding  a  collective  bar- 
gaining agreement,  but  management  wants  to  separate  out 
one  issue  that  it  deems  particularly  important?  Can  impasse 
be  reached  on  that  issue  while  the  collective  bargaining 
agreement  is  still  being  negotiated?  Probably  not.  If  the  union 
agrees  to  discuss  an  issue  separately  why  should  it  then 
be  punished  by  a  finding  that  impasse  exists  on  that  is- 
sue? In  my  opinion,  and  at  least  the  opinion  as  stated  in  one 
Commission  case,  a  better  result  allows  the  parties  to  sepa- 
rate issues  for  discussion  purposes  but  does  not  allow  the 
employer  to  claim  impasse  while  the  mam  negotiation  is 
still  going  on.  If  the  separated  issue  can't  be  resolved  at  a 
side  table  discussion,  it  should  go  back  to  the  main  table 
discussions. 

To  sum  up,  impasse  is  not  easily  reached  in  Mas- 
sachusetts.While  the  employer  can't  claim  impasse 
without  a  showing  of  good  faith  effort  to  negoti- 
ate, neither  can  the  union  simply  stonewall  and  not 
show  a  good  faith  attempt  to  resolve  the  matter. 
The  law  favors  the  collective  bargaining  process 
and  it  encourages  issues  to  be  discussed  until  they 
are  resolved.That  is  why  employers  are  sometimes 
frustrated  that  the  Commission  is  reluctant  to  find 
that  impasse  exists. 


More  About  Bargaining 


There  are  some  commonly  used  words  with  which  you 
should  become  familiar  One  is  surface  bargaining  and  it  means 
just  going  through  the  steps  of  bargaining  without  really  at- 
tempting to  resolve  the  issues. 

Surface  bargaining  is  an  unfair  labor  practice  and  is  pro- 
hibited by  law.  For  instance,  you  can't  simply  reject  the  other 
side's  proposal  and  offer  your  own  proposal  without  at- 
tempting to  reconcile  the  differences.  Even  if  the  employer's 
proposals  are  "take  aways"  from  the  union,  the  union  can- 
not refuse  to  discuss  them.  The  law  and  those  who  inter- 
pret it  are  in  favor  of  the  parties  continuing  to  bargain  and 
look  with  disfavor  on  attempts  to  shut  down  discussions. 

Another  term  is  hard  bargaining.  There  is  nothing  wrong 
with  hard  bargaining. There  is  no  rule  that  requires  you  to 
accept  the  other  parties'  offers.  What  you  have  to  do  is 
make  a  good  faith  effort  to  settle  differences.  For  example, 
an  employer  may  propose  a  0%  wage  increase;  howeven  he 
can't  refuse  to  talk  about  wages. 

Regressive  bargaining  is  an  unfair  labor  practice.This  is  the 
one  that  can  surprise  a  negotiator  who  has  no  experience 
in  labor  relations  because  in  other  fields  of  negotiations  re- 
gressive bargaining  is  legal  and  common.  Regressive  bargaining 
IS  withdrawing  an  offer  made  earlier  In  other  words,  if  the 
employer  offers  a  3%  raise  one  week  and  then  withdraws  it 
the  next,  that  is  an  unfair  labor  practice.The  same  thing  goes 
on  the  union  side.  If  the  union  offers  to  accept  a  3%  in- 
crease and  then  later  says  it  won't  accept  anything  less  that 
5%,  that  is  regressive  bargaining  and  is  an  unfair  labor  prac- 
tice. 

It  IS  not  regressive  to  replace  an  earlier  offer  with  differ- 
ent items  as  long  as  those  items  have  value.  Whether  that 
replacement  value  is  so  much  less  than  the  earlier  offer  as 
to  constitute  regressive  bargaining  is  a  question  the  Com- 
mission sometimes  has  to  decide.  If  an  employer  offers  a 
3%  increase  in  wages  and  later  withdraws  that  offer  and 
replaces  it  with  a  package  of  benefits  of  substantial  and  com- 
parable value,  the  Commission  is  unlikely  to  find  regressive 
bargaining.The  law  and  the  Commission  want  to  allow  the 
parties  as  many  reasonable  bargaining  opportunities  as  pos- 
sible. For  more  about  regressive  bargaining  see  chapter  7. 

Insisting  on  a  parity  provision  is  an  unfair  labor  practice.  An 
example  of  a  parity  provision  would  be  if  the  firefighters' 


collective  bargaining  agreement  stated  that  any  increase  in 
salary  given  to  police  officers  will  be  matched  with  similar 
increases  to  the  firefighters.  The  reason  that  parity  provi- 
sions are  frowned  upon  is  that  they  unfairly  inhibit  the  third 
parties'  negotiating  process.  In  the  example  immediately 
above,  the  police  officers  would  have  a  harder  time  negoti- 
ating increases  if  it  meant  that  those  same  increases  would 
also  be  passed  on  to  the  firefighters. 

Neither  side  can  impose  artificial  deadlines  on  the  nego- 
tiation process.The  key  word  is  "artificial."  If  a  town  says  that 
if  the  agreement  isn't  settled  by  the  time  of  the  annual  town 
meeting  it  won't  be  able  to  get  funding  for  a  new  contract,  it 
is  simply  stating  the  facts  in  order  to  give  the  union  appro- 
priate information.This  is  not  an  artificial  deadline.  However; 
if  that  same  employer  says  that  if  negotiations  aren't  com- 
pleted by  the  end  of  the  calendar  year  it  will  cease  bargain- 
ing, then  that  is  an  artificial  deadline  and  an  illegal,  unfair 
labor  practice. 

Neither  side  can  nnisrepresent  facts.  If  there  is  a  misrepre- 
sentation mistakenly  made  then  the  misrepresented  fact  must 
be  corrected  when  the  truth  is  found. 

To  sum  up,  bargaining  Is  like  an  athletic  event: 
you  are  supposed  to  play  hard  but  fair.  No  cheat- 
ing is  allowed  and  you  have  to  play  the  entire  game. 
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Mid-Term  Bargaining  and 
Discussions  on  the  Side 


The  phrase  mid-term  bargaining  describes  negotiations  that 
occur  during  the  time  that  a  collective  bargaining  agree- 
ment is  in  effect  but  before  the  time  that  negotiations  begin 
for  the  next  agreement.  It  usually  occurs  when  manage- 
ment wants  to  make  a  change,  very  often  because  of  tech- 
nological improvements  or  fiscal  problems. 

A  party  to  a  collective  bargaining  agreement  need  not 
bargain  over  subjects  that  were  part  of  the  bargain  when  the 
parties  negotiated  the  agreement.The  question  is:  what  con- 
stitutes "part  of  the  bargain?"  The  answer  is  easy  with  re- 
spect to  those  issues  actually  addressed  by  the  words  of  the 
collective  bargaining  agreement.  Generally  speaking,  if  there 
IS  a  clause  in  the  agreement  that  covers  step  increases,  then 
step  increases  are  part  of  the  bargain,  and  neither  party  to 
the  agreement  has  to  discuss  the  issue  at  mid-term. 

The  more  difficult  issue  regards  those  matters  that  do 
not  appear  in  the  agreement  but  were  discussed  as  part  of 
the  negotiations  that  led  to  the  agreement.  Those  matters 
that  were  consciously  explored  and  consciously  yielded  during 
the  negotiations  that  led  to  the  agreement  are  also  "part  of 
the  bargain"  and  need  not  be  discussed  by  either  party  at 
mid-term. 

Of  course,  what  was  consciously  explored  and  consciously 
yielded  will  be  a  matter  that  has  to  be  proven  to  the  Com- 
mission if  the  issue  is  litigated.  It  might  come  down  to  one 
side's  word  against  the  other's  so  it  is  a  good  idea  to  keep 
careful  notes  during  negotiations  of  agreements. 

Please  note  that  nothing  I  have  said  above  stops 
the  parties  from  agreeing  to  discuss  something 
even  if  it  is  part  of  a  written  collective  bargaining 
agreement.  In  fact,  discussing  things  is  always  a 
good  idea.  If  the  union  is  afraid  that  by  sitting  down  with 
management  it  waives  its  defenses  to  mid-term  bargaining, 
then  it  should  state  that  problem  in  writing  to  management. 
However  if  the  union  is  cooperative  in  terms  of  being  will- 
ing to  discuss  issues  that  it  is  not  required  to  discuss,  the 
Commission  is  not  going  to  penalize  the  union  for  its  coop- 
eration by  finding  that  the  union  waived  its  rights.  However 
it's  still  a  good  idea  to  put  in  writing  that  you  are  willing  to 
talk,  but  that  it  shouldn't  be  construed  as  anything  more 
than  that. 

During  financial  hard  times,  employers  often  argue  that  a 
financial  emergency  requires  them  to  take  steps  that  may 


violate  the  terms  of  the  collective  bargaining  agreement. 
Sometimes  the  employer  takes  the  action  without  offering 
to  bargain  with  the  union  and  the  union  files  an  unfair  labor 
practice.  Under  these  circumstances  the  union  will  win  the 
case. 

Sometimes  the  employer  will  ask  the  union  to  negotiate 
over  anticipated  actions  that  the  employer  feels  it  has  to 
take  to  confront  the  emergency  Then,  after  a  few  fruitless 
bargaining  sessions,  the  employer  declares  impasse  and  makes 
the  changes. The  Commission  has  never  adjudicated  a  situ- 
ation where  the  employer  proved  it  had  a  financial  emer- 
gency sufficient  to  overturn  long-  standing  statutory  law  and 
precedent  regarding  unilateral  changes  and  mid-term  bar- 
gaining. I  suppose  It  IS  possible  that  such  overwhelming  fi- 
nancial emergencies  might  require  draconian  action,  but  the 
Commission  has  yet  to  see  such  an  emergency 

Discussion  on  the  side  (or  side  table)  means  that  the  par- 
ties have  agreed  to  take  an  issue  or  issues  off  the  "main 
table"  bargaining  for  a  new  contract  for  the  purpose  of  ne- 
gotiating it  or  them  separately  In  one  case,  a  municipality 
wanted  to  put  into  use  a  new  defibrillator  (a  machine  used 
to  restart  a  stopped  heart)  that  had  been  donated  to  the 
town.  Contract  negotiations  were  going  on,  and  the  parties 
agreed  to  discuss  the  use  of  the  defibrillator  away  from  the 
main  table  negotiations.  After  several  bargaining  sessions, 
the  town  said  there  was  an  impasse.  One  of  the  reasons 
that  the  Commission  didn't  agree  that  there  was  impasse 
was  because  the  union  argued  that  there  were  on-going 
main  table  negotiations,  and  the  issue  should  be  returned 
to  those  negotiations.  If  the  Commission  were  to  allow  im- 
passe on  side  table  discussions,  there  would  be  a  disincen- 
tive for  the  union  to  discuss  on  the  side,  and  the  Commis- 
sion doesn't  want  to  create  disincentives  to  negotiate. 

In  the  same  case,  the  town  argued  that  lives  could  poten- 
tially be  lost  while  bargaining  was  going  on  and  the  defibril- 
lator was  not  in  use.  In  fact,  the  town  said  that  one  life  may 
already  have  been  lost.  Does  an  argument  such  as  this  sway 
the  Commission?  No.The  Commission  is  the  administrative 
adjudicator  of  the  collective  bargaining  law  (Chapter  1 50E); 
if  the  town  feels  that  it  is  critical  to  get  a  defibrillator  into 
service  then  it  has  to  follow  the  laws  of  collective  bargaining 
and  can't  bypass  them  simply  because  it  feels  something  is 
important. 
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Regressive  Bargaining 


Many  years  ago,  when  I  was  on  the  playground  and  we  traded 
marbles,  it  was  a  common  practice  for  a  trader  to  say  that  if 
you  didn't  accept  a  deal  in  ten  seconds,  then  one  marble 
would  come  out  of  the  deal.  In  other  words,  take  what  I 
offer  now  or  the  deal  gets  worse. 

When  you  take  a  marble  away  that's  called  regressive 
bargaining.  In  the  world  of  labor  relations,  regressive  bar- 
gaining is  an  unfair  labor  practice.  In  all  other  negotiations 
you  can  try  to  get  away  with  taking  marbles  out  of  the  deal, 
but  not  in  labor  relations. 

So,  in  its  pure  sense,  a  party  bargains  regressively  when  it 
withdraws  an  offer  made  earlier  For  example,  an  employer 
can't  offer  a  3%  raise  and  then  change  her  mind  later  and 
lower  the  offer  to  2%.  Unless,  and  let  me  capitalize  UNLESS, 
whatever  is  taken  off  the  table  is  replaced  with  something 
of  reasonably  equal  value — not  necessarily  exactly  equal 
value — but  value  of  a  reasonable  sort. 

For  example,  suppose  an  employer  has  had  the  3%  in- 
crease offer  on  the  table  for  a  while,  but  the  negotiations 
are  stalled. The  employer  changes  the  offer  to  2%  the  first 
yean  \%  the  second  yean  and  \%  the  third  yean  That  is  not 
regressive  bargaining.  The  second  offer  is  not  exactly  the 
same  as  the  first  offen  but  it  is  a  reasonable  substitute.  Maybe 
it'll  get  the  negotiations  going.  On  the  other  hand,  the  em- 
ployer can't  take  the  3%  offer  off  the  table  and  offer  a  "ca- 
sual day"  once  a  week  to  replace  it. The  casual  day  isn't  in 
the  same  ballpark  of  comparative  value  a  -  3%  wage 
hike. 


If  you  look  at  this  issue  of  regressive  bargaining  from  the 
point  of  view  of  the  Labor  Relations  Commission  you'll  un- 
derstand It.  The  Commission  wants  the  parties  to 
bargain  fairly  but  does  not  want  to  stifle  creativity 
when  bargaining  stalls.  When  one  party  takes  an 
offer  off  the  table  and  either  doesn't  replace  it  with 
anything  or  replaces  it  without  something  of  clearly 
less  value,  the  other  party  is  going  to  react  nega- 
tively, and  that  is  not  good  for  labor  relations. Yet, 
when  an  offer  has  been  on  the  table  for  a  long  time 
and  the  negotiations  are  stalled,  a  little  creative 
thinking  by  substituting  an  offer  of  reasonable  value 
may  be  helpful. 
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Ambiguous  Contract  Language 


What  if  the  language  in  a  collective  bargaining  agreement  is 
ambiguous  in  a  case  appearing  at  the  Commission?  Often, 
the  employer  says  that  the  language  should  be  construed  in 
such  a  way  that  the  union  has  waived  its  rights  to  bargain 
further  about  a  specific  matter  and  the  union  says  it  didn't 
waive  its  rights.  If  there  is  a  past  practice  associated  with  the 
subject  of  the  ambiguous  language,  then  the  Commission 
will  look  closely  at  the  practice  to  resolve  the  ambiguity 


This  may  be  easier  to  understand  if  you  remem- 
ber that  part  of  the  Labor  Relations  Commission's 
mission  is  to  promote  the  stability  of  labor/man- 
agement relations.  In  this  case,  stability  is  enhanced  by 
the  status  quo  as  indicated  by  the  continuing  practice  of 
paying  the  differential. 


If  management  is  arguing  that  the  union  has  waived  its 
right  to  bargain  over  a  matter  because  of  language  in  the 
agreement,  the  burden  is  on  management  to  establish  that 
the  waiver  is  dear  and  unmistakeable.  (This  is  much  the  same 
discussion  as  appears  in  chapter  10,  titled  "Management 
Rights  Clauses.")  The  matter  allegedly  waived  must  have  been 
fully  explored  and  consciously  yielded  by  the  union  in  order 
for  contract  waiver  to  occur 

Sometimes  the  language  and  the  past  practice  actually 
conflict.  For  example,  say  every  collective  bargaining  agree- 
ment between  the  parties  for  the  past  1 0  years  states  that 
there  will  be  no  night  time  differential  pay  but  the  practice 
for  ten  years,  including  most  of  the  three  years  of  the  present 
agreement,  has  been  to  pay  a  differential,  but  now  the  em- 
ployer wants  to  eliminate  the  differential  and  does  so  with- 
out bargaining. These  are  difficult  cases,  but  in  the  absence 
of  any  other  facts,  the  past  practice  would  control  the  lan- 
guage of  the  contract. 


1 1 


Waiver  of  the  Right  to  Bargain 


The  issue  of  waiver  usually  comes  up  as  a  defense  to  a  claim 
of  management  making  a  change  without  bargaining.  Man- 
agement argues  that  the  union  waived  its  right  to  bargain 
because  of  certain  activities  or  inactivities. 

Generally  speaking,  for  the  Commission  to  find 
that  the  union  waived  its  right  to  bargain,  man- 
agement has  to  show  that  the  waiver  was  know- 
ing, conscious,  and  unequivocal. This  is  a  high  standard 
of  proof  but  if  you  remember  that  what  the  Commission 
administers  is  the  collective  bargaining  law  and  that  the 
Commission  is  generally  in  favor  of  bargaining,  it's  easier  to 
understand  why  the  standard  is  high.The  Commission  wants 
to  be  sure  that  a  union  has  knowingly  consciously  and  un- 
equivocally waived  its  most  important  function  (the  ability 
to  bargain)  before  it  finds  against  the  union. 

Furthermore,  a  broad  management  rights  clause  has  been 
found  by  the  Commission  not  necessarily  to  constitute  a 
waiver  However,  if  management  can  establish  that 
the  issue  which  is  the  subject  of  the  waiver  argu- 
ment was  specifically  discussed  and  subsumed  in 
the  management  rights  clause,  then  the  Commis- 
sion will  agree  with  management's  argument. 

The  most  common  waiver  argument  that  the  Commis- 
sion hears  is  when  management  argues  that  the  union  waived 
Its  right  to  bargain  by  inaction.  In  order  to  prevail  with  this 
argument,  the  employer  must  establish  that; 

I.  The  union  had  actual  knowledge  or  notice  of  the  pro- 
posed change. 

2  The  union  had  a  reasonable  opportunity  to  negotiate 
the  subject. 

3.  The  union  unreasonably  or  inexplicably  failed  to  bargain 
or  request  bargaining. 


If  the  management  makes  a  sudden  change  and  effec- 
tively presents  the  union  with  a  fait  accompli  (accomplished 
fact),  the  Commission  will  not  apply  the  doctrine  of  waiver 
by  inaction.  In  such  a  case,  the  union  need  not  make  a  de- 
mand to  bargain  in  order  to  prevail  in  an  unfair  labor  prac- 
tice charge  against  the  employer  The  reason  being  that  if 
management  has  suddenly  and  completely  made  the  change 
why  should  the  union  have  to  go  through  the  futile  exercise 
of  requesting  to  bargain  the  matter 

But,  if  you  are  a  union  official  or  representative,  it  is  best 
to  always  protect  yourself  by  making  a  demand  to  bargain  if 
you  are  in  doubt.  Although  there  is  no  prescribed  form  or 
formality  for  a  demand  to  bargain,  it  is  always  best  to  put  a 
demand  in  writing  and  to  make  the  demand  as  punctually  as 
possible.  If  in  doubt,  demand  to  bargain,  do  it  quickly  and  ask 
for  a  written  response. 

If  you  are  an  employer  and  are  about  to  make  a  change, 
and  you  aren't  sure  if  the  union  will  want  to  bargain  it,  you 
should  specifically  tell  the  union  about  the  proposed  change, 
and  ask  them  if  they  will  waive  bargaining.  Now,  I  know  that 
there  are  many  of  you  reading  this  who  think  I'm  being  na- 
ive. I  know  that  if  you  are  management  it  is  tempting  to  do 
something  and  hope  that  the  union  doesn't  respond  and 
that  time  will  pass,  and  you  won't  have  had  to  bargain.  What 
I'm  saying  as  a  person  who  adjudicates  labor  relations  issues 
is  that  you  can  save  yourself  a  lot  of  headaches  by  being 
open  and  up  front  about  all  changes.  If  you  think  that  the 
union  you're  dealing  with  will  take  advantage  of  every  op- 
portunity then  so  be  it.  You  are  better  off  bargaining  up 
front  than  having  the  Commission  give  you  an  adverse  deci- 
sion which  will  require  you  to  return  to  the  status  quo,  make 
whole  the  bargaining  unit  for  financial  loss,  and  have  to  post 
a  statement  that  you  committed  an  unfair  labor  practice. 
(Remedies,  such  as  those  just  mentioned,  are  discussed  in 
chapter  33.) 
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Management  Rights  Clauses 


A  management  rights  clause  is  language  added  to  a  collec- 
tive bargaining  agreement  in  an  attempt  to  give  manage- 
ment certain  powers  concerning  matters  that  are  not  spe- 
cifically addressed  elsewhere  in  the  contract.  One  such  clause 
that  came  up  in  a  case  at  the  Commission  read  as  follows: 

Except  as  othenA'ise  limited  by  an  express  provision 
of  this  agreement,  the  employer  shall  have  the  right 
to  exercise  complete  control  and  discretion  over  its 
organization  and  technology  including  but  not 
limited  to  the  determination  of  the  standards  of 
productivity  and  performance  of  employees . . . 

Does  this  clause  permit  management  to  make  a  unilat- 
eral change  of  a  mandatory  subject  of  bargaining  without 
prior  notice  to  the  union  and  bargaining  to  impasse  or  reso- 
lution? No,  It  does  not,  unless  the  employer  can  show: 

I.  That,  at  the  time  the  contract  containing  the  manage- 
ment rights  clause  was  executed,  the  parties  consciously  con- 
sidered the  unilateral  change  that  the  employer  had  in  mind, 
and 

2  That  the  union  knowingly  waived  its  bargaining  rights  over 
the  specific  change  that  the  employer  wished  to  make. 


In  reviewing  the  language  of  a  contract,  the  Commission 
assesses  whether  the  language  expressly  or  by  necessary  im- 
plication gives  the  employer  the  right  to  implement  changes 
in  a  subject  without  bargaining. 

I  will  admit  to  a  little  sympathy  toward  management 
people  on  this  issue,  but  that's  because  I  spent  much  of  my 
earlier  career  working  with  non-labor  contracts.  But  in  the 
world  of  labor  law,  at  least  in  the  world  of  public  sector 
labor  law  in  Massachusetts,  a  management  rights  clause  has 
limited  impact.  In  order  to  create  a  clause  with  clout,  I  would 
recommend  that  you  very  specifically  list  all  those  matters 
on  which  the  management  rights  clause  is  to  have  an  effect. 
General  language,  as  appears  in  the  clause  above,  is  of  little 
use  to  the  Commission. 

To  sum  up,  a  broad  management  rights  clause  is 
not  an  effective  waiver  of  bargaining  subjects  that 
were  never  discussed  by  the  parties.  A  contrac- 
tual waiver  must  be  knowing,  conscious,  and  un- 
equivocal. 
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After  the  Agreement 


There  are  certain  obligations  which  attach  to  the  parties 
after  they  have  reached  agreement  on  all  substantive  issues. 
The  first  obligation  is  that  the  agreement  be  put  in  wnting. 

As  a  practical  matter  it  is  a  good  Idea  to  write  down 
what  is  being  agreed  upon  immediately  upon 
agreeing  to  each  point.  In  other  words,  don't  wait  until 
all  issues  are  bargained  before  you  start  writing.  You  don't 
need  to  have  each  point  in  final  form  as  you  go  along,  but 
getting  something  in  writing  will  reduce  misunderstandings. 
If  you  want  each  and  every  issue  to  be  contingent  on  reach- 
ing a  final  agreement  on  all  issues,  make  that  very  clear  and 
write  that  down.  Be  very  careful  that  you  don't  put  yourself 
in  a  position  that  invites  a  claim  of  regressive  bargaining. 
(See  chapter  7,  "Regressive  Bargaining.") 

It  doesn't  matter  who  puts  the  final  agreement  in  writing, 
although  usually  it  is  the  employer;  however,  it  should  be 
understood  at  the  bargaining  table  whose  obligation  it  is. 
Once  that  is  agreed  upon,  the  agreement  must  be  put  into 
writing  within  a  reasonable  time.  It  is  not  unusual  that  the 
written  agreement  in  its  first  draft  may  require  some  fur- 
ther discussion  about  wording  and  details.  However  neither 
party  is  free  to  unilaterally  modify  the  substantive  terms  or 
to  insist  on  the  addition  of  new  items  or  the  deletion  of 
previously  agreed  items. 

What  if  after  the  agreement  is  written  and  signed  the 
parties  orally  agree  to  a  modification?  This  modification  will 
be  valid  even  if  it  never  reaches  the  stage  of  being  written 
down,  unless  the  original  written  agreement  excludes  sub- 
sequent modifications  that  are  not  agreed  to  in  writing.  Of 
course,  since  it  isn't  in  writing,  the  party  claiming  the  modi- 
fication will  have  the  burden  of  proving  that  there  was  a 
verbal  agreement  to  modif/.  It's  always  best  to  get  things 
written  down,  whether  they  are  full-fledged  collec- 
tive bargaining  agreements  or  simple  one-time 
grievance  issues. 

Another  obligation  that  attaches  to  an  agreement  is  the 
duty  to  support  that  agreement.  The  best  way  to  see  this 
issue  is  to  treat  it  as  a  matter  of  good  faith. 

It  would  not  be  dealing  in  good  faith  to  negotiate  and 
agree  to  the  terms  of  a  contract  and  then  not  take  steps  to 
see  it  to  its  proper  approval  and  implementation.  Is  it  fair  for 
a  board  of  selectmen  to  agree  to  the  terms  of  a  collective 


bargaining  agreement  and  then  speak  against  it  at  the  town 
meeting  when  it  comes  time  to  seek  funding  for  the  agree- 
ment? Is  it  acting  in  good  faith  for  the  negotiating  team  from 
the  union  to  agree  to  the  terms  of  a  collective  bargaining 
agreement  and  then  speak  against  it  when  the  union  mem- 
bership is  about  to  take  its  ratification  vote?  Obviously  the 
answer  to  both  these  questions  is  "no." 

The  level  of  support  required  is  a  frequently  litigated  is- 
sue before  the  Labor  Relations  Commission.  It  is  absolutely 
certain  that  the  Commission  will  find  that  there  is  a  failure 
to  support  an  agreement  if  the  people  who  made  the  agree- 
ment fail  to  place  it  before  the  proper  body  for  funding  or 
ratification.  In  other  words,  nothing  excuses  the  union  from 
putting  the  issue  before  its  membership  for  a  ratification 
vote,  just  as  nothing  would  excuse  a  board  of  selectmen 
from  putting  the  matter  before  the  town  meeting  for  fund- 
ing, and  nothing  would  excuse  a  mayor  who  has  negotiated 
an  agreement  from  seeking  proper  funding.  Likewise,  the 
governor  must  present  the  funding  portion  of  a  negotiated 
contract  to  the  state  legislature. 

The  more  difficult  question  involves  what  level  of  sup- 
port is  necessary  to  avoid  an  unfair  labor  practice  charge. 
This  issue  often  comes  before  the  Commission  when  the 
union  alleges  that  the  employer  failed  to  properly  support 
the  agreement.  Union  ratification  discussions  and  votes  are 
far  less  public  than  town  meetings,  city  council,  and  legis- 
lative votes.  As  a  practical  matter,  it  is  difficult  for  an  em- 
ployer to  sustain  a  failure  to  support  a  case  against  the  union 
unless  the  union  admits  some  action  that  is  evidence  of 
such  a  failure  or  unless  the  employer  can  get  bargaining  unit 
members  to  testify  against  the  union.  On  the  other  hand, 
everything  that  is  done  before  legislative  bodies  is  a  matter 
of  public  record  and  scrutiny  and  if  the  contract  is  not  be- 
ing properly  supported  it  will  be  easy  for  the  union  to  find 
that  out. 

Besides  submitting  the  agreement  for  proper  funding,  the 
law  requires  that  it  be  submitted  quickly — in  fact,  within  30 
days  of  the  execution  of  an  agreement.  Most  of  the  time 
this  is  pretty  straightfor^A/ard  stuff,  but  what  if  you  are  a 
member  of  a  board  of  selectmen  in  a  town  that  has  only 
one  town  meeting  a  year  The  law  didn't  contemplate  this 
problem  so  the  best  way  to  address  it  is  for  the  employer  to 
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After  the  Agreement  ED 


state  the  problem  at  the  beginning  of  negotiations.  Put  the 
problem  on  the  table  so  that  everyone  understands  that 
there  is  a  timing  problem  (and  try  to  agree  about  what  to 
do  with  the  problem).  Whether  or  not  there  is  a  require- 
ment that  the  employer  ask  for  a  "special  town  meeting" 
to  seek  funding  within  30  days  of  an  agreement  being  signed 
has  not  been  presented  to  the  Commission  as  an  issue. 


What  other  "support"  is  required?  Well,  clearly  more  than 
simply  putting  it  before  the  legislative  or  union  membership 
body  for  a  vote.  At  the  very  least  is  a  requirement  that  an 
explanation  be  made  which  includes  a  discussion  of  why  it 
was  felt  that  the  agreement  was  good  enough  to  be  signed. 
While  it  is  clear  that  the  oratory  and  debating  skills  of  a 
Daniel  Webster  are  not  required,  it  is  just  as  clear  that  the 
presentation  must  be  made  in  good  faith. The  Commission 
has  found  in  favor  of  a  chairperson  who  made  a  sincere  but 
erroneous  attempt  to  explain  the  legal  implications  of  an 
agreement.  Great  skill  is  not  required  by  the  law,  only  sincer- 
ity and  good  faith. 

Who  has  to  support  the  agreement?  Clearly  anyone 
who  signed  it.  Is  a  selectman  who  opposed  the  agreement 
constrained  from  speaking  against  it?  Is  a  union  official  who 
opposed  the  agreement  constrained  from  speaking  against 
it?  The  answer  is  "no"  to  both  questions.  There  are  basic 
issues  involving  free  speech  and  the  democratic  process 
which  control  these  issues.  Nor  is  a  newly  elected  public 
official  who  was  not  part  of  the  negotiation  process  re- 
quired to  support  the  agreement.  Nor  is  a  governor  re- 
quired to  support  funding  for  an  agreement  made  by  his 
predecessor's  administration. 


An  issue  that  is  a  bit  dicey  these  days  is  one  involving  the 
level  of  support  by  public  officials  after  the  first  year  of  the 
agreement.  I  think  the  key  to  this  issue  remains  "good  faith." 
Absent  unforseen  circumstances,  why  shouldn't  an  official 
who  made  an  agreement  be  required  to  support  it  the  sub- 
sequent years? 

But  what  about  unforseen  circumstances?  For  example, 
what  if  a  natural  disaster  of  epic  proportions  destroys  the 
economy  of  a  town  between  the  first  and  second  years  of  a 
contract?  Would  the  selectmen  be  required  to  speak  in  fa- 
vor of  funding  an  agreement  that  would  force  the  town  into 
bankruptcy?  Common  sense  may  suggest  to  you  what  the 
result  would  be,  but  the  Commission  has  yet  to  rule  on 
such  a  matter 

It  is  important  to  point  out  that  finance  committees  and 
advisory  boards  are  always  free  to  exercise  independent 
judgement  and  are  under  no  obligation  to  support  agree- 
ments.The  duty  to  support  falls  only  on  the  employer's  bar- 
gaining representative  and  the  employer  as  an  entity 

To  sum  up,  act  in  good  faith;  think  about  what 
is  fair. 
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Hiatus  Periods  Or.  the  Time  Between 
Collective  Bargaining  Agreements 


Often,  we  hear  complaints  from  union  people  that  they  have 
been  without  a  contract  for  months,  or  years.  As  a  matter  of 
fact,  a  significant  percent  of  municipal  public  sector  bargain- 
ing units  are  working  without  agreements. 

When  one  collective  bargaining  contract  expires  and  the 
parties'  negotiations  for  the  next  agreement  are  stalled,  the 
time  period  between  agreements  is  called  an  hiatus  period. 

What  happens  during  this  stretch  of  time?  Are  the  em- 
ployees without  any  rights  at  all? 

First  off,  if  the  original  agreement  contained  an  evergreen 
clause  then  the  terms  and  conditions  continue  until  a  new 
agreement  is  signed.  An  evergreen  clause  is  a  written  provi- 
sion in  a  contract  that  states  that  when  the  contract  expires 
the  terms  and  conditions  of  the  contract  will  stay  in  place 
until  a  new  agreement  is  executed.  Many  collective  bargain- 
ing agreements  contain  such  a  clause.  Many  don't. 

For  those  that  don't,  established  terms  and  conditions  in 
effect  at  the  time  the  contract  expires  constitute  the  status 
quo  which  cannot  be  altered  without  satisfying  the  bargain- 
ing obligation. 

To  restate  the  law:  public  employers  are  prohib- 
ited from  making  unilateral  changes  in  established 
conditions  of  employment  (past  practices)  that 
affect  mandatory  subjects  of  bargaining.  In  order 
to  make  a  change,  the  employer  must  first  notify 
the  union  and  provide  it  with  an  opportunity  to 
bargain  to  resolution  or  good  faith  impasse. 


One  of  the  most  difficult  cases  that  the  Commission  has 
decided  in  recent  years  involved  a  Cape  Cod  town  that  had 
an  expired  contract  with  no  evergreen  clause. The  contract 
had  called  for  annual  step  increases.  During  the  hiatus  pe- 
riod, the  town  did  not  continue  to  grant  step  increases  ar- 
guing that  the  contract  calling  for  steps  had  expired.  The 
union  argued  that  the  step  increases  had  become  the  es- 
tablished practice  between  the  parties  and  should  not  be 
discontinued  without  bargaining. 

The  Commission  decided  in  favor  of  the  town  for  the 
reason  that  there  was  not  enough  evidence  that  the  prac- 
tice had  continued  over  a  sufficient  period  of  time  to  say 
that  it  had  become  an  "established  practice." 

Commissions  in  other  states  also  have  had  trouble  with 
this  issue,  and  I'm  not  sure  that  our  decision  in  the  above 
case  was  very  helpful.  If  the  parties  really  want  to  protect 
themselves,  they  should  consider  using  an  evergreen  clause 
or  other  language  that  specifically  spells  out  what  happens 
during  hiatus  periods.  Another  big  problem  with  hiatus  pe- 
riods is  what  happens  to  grievances.  Grievances  are  created 
and  defined  by  the  collective  bargaining  agreement.  If  the 
agreement  has  expired  and  it  did  not  have  an  evergreen 
clause,  there  is  no  grievance  process. This  proves  to  be  one 
of  the  biggest  problems  about  living  without  a  contract. 
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Scope  of  Units 

The  Commission  decides  what  constitutes  an  appropriate 
bargaining  unit. 

Although  the  parties  may  agree  as  to  what  they  want,  it  is 
not  final  unless  the  Commission  agrees,  because  there  are 
specific  statutory  criteria  which  the  Commission  is  bound 
to  enforce. 

A  Commission  determination  that  a  bargaining  unit  is 
appropriate  is  based  upon  a  finding  that  the  employees  in 
the  proposed  unit  share  a  community  of  interest. 

What  does  community  of  interest  mean?  Among 
the  factors  to  be  considered  are: 

-  common  supervision; 

-  similar  work  environment; 

-  similar  job  requirements; 

-  similar  education,  training,  and  experience. 

Job  descriptions  alone  will  not  suffice  to  determine  place- 
ment in  the  union  unless  the  parties  agree  that  the  job  de- 
scription accurately  describes  the  actual  position.  Job  title 
alone  is  not  sufficient  in  itself  to  determine  inclusion  in  a 
unit.  Evidence  of  actual  duties  is  necessary 

Community  of  interest  is  a  demonstration  that  the  group 
of  employees  who  are  proposed  to  make  up  the  bargaining 
unit  comprise  a  coherent  group  with  employee  interests 
that  are  distinct  from  those  employees  who  are  not  in  the 
group  It  does  not  require  an  absolute  identity  of 
interests,  only  a  similarity. 

Differences  in  work  locations,  hours  of  work,  or  supervi- 
sion will  not  necessarily  destroy  the  community  of  interest  if 
there  are  other  similarities  sufficient  to  overcome  these  dis- 
parities. For  example,  the  professional  faculty  of  a  statewide 
network  of  community  colleges  are  all  in  one  overall  unit 
rather  than  individual  units  at  each  campus. 

The  Commission  historically  has  favored  large  units  when- 
ever possible  because  it  believes  that  it  is  more  efficient  for 
an  employer  to  deal  with  a  few  larger  bargaining  units  rather 
than  with  several  fragmented  units.  However,  this  does  not 
mean  that  the  Commission  won't  approve  very  small  units 
if  it  is  proven  that  is  the  only  size  that  can  practically  share  a 
community  of  interests.  (Even  one-person  units  have  been 
allowed.)  Part  of  the  Commission's  analysis  includes  looking 
at  the  employer's  structure,  delivery  of  services,  and  fiscal 
operations. 


The  Commission  avoids  creation  of  units  that  would  have 
a  diversity  of  employment  interests  so  marked  as  to  pro- 
duce inevitable  conflicts.  Why  you  might  ask,  would  the 
Commission  overrule  an  agreement  between  the  employer 
and  employees  to  recognize  a  unit?  Because  the  Commis- 
sion worries  about  the  future  when  there  will  be  different 
employers  and  employees.  If  the  proposed  unit  does  not 
have  a  sufficient  community  of  interests,  then  it  carries  a 
greater  risk  of  a  breakdown  in  future  labor  relations,  and  it  is 
the  Commission's  obligation  to  work  to  improve  labor  rela- 
tions. 

However;  the  Commission  does  not  require  perfection 
in  a  proposed  unit.  Simply  because  the  Commission  can 
envision  an  alternative  unit  that  is  more  appropriate  does 
not  mean  that  the  Commission  will  reject  a  proposed  unit. 
There  may  be  several  unit  descriptions,  any  one  of  which 
would  be  acceptable  to  the  Commission.  The  parties  should 
work  to  agree  on  a  unit  description,  and  if  they  can't  agree 
they  should  ask  a  Commission  agent  for  help.  If  even  with 
the  Commission  agent's  help,  they  finally  can't  agree,  the 
Commission  will  determine  the  unit  description.  In  choos- 
ing between  two  or  more  unit  structures,  the  Commission 
will  favor  the  largest  of  the  structures  that  contains  a  suffi- 
cient community  of  interest. 

Critical  in  the  Commission's  determination  is  to  preclude 
the  creation  of  a  bargaining  unit  structure  which  would  im- 
pair employees'  statutory  rights.  It  will  avoid  units  with  inter- 
ests so  diverse  as  to  create  inevitable  conflicts  in  negotiating 
and  administering  collective  bargaining  agreements. 

Supervisory  Units 

The  Commission  does  not  like  to  put  supervisors  into  a 
unit  with  those  that  they  supervise. The  high  likelihood  of 
conflict  in  such  a  unit  causes  the  Commission  to  establish 
separate  units  for  supervisors. 

The  question  sometimes  arises  as  to  the  definition  of 
"supervisor"  The  Commission  defines  supervisors  as  em- 
ployees with  independent  authority  who  have  effective 
power  to  make  recommendations  in  major  personnel  deci- 
sions, such  as  hiring,  transfer,  suspension,  promotion,  and  dis- 
charge.They  also  have  the  authority  to  assign  and  direct  the 
work  of  employees  and  to  resolve  grievances. 
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Rank  alone  is  not  sufficient  to  establish  supervisory  sta- 
tus. For  example,  nnany  police  units  in  smaller  towns  include 
sergeants  with  patrol  officers.  However,  at  the  Commission 
there  is  a  presumption  that  favors  severance  in  larger  police 
departments. The  issue  for  the  Commission  regarding  po- 
lice departments  is  usually  at  which  rank  the  severance  should 
be  made. 

In  fire  departments,  superior  officers  will  be  severed  from 
an  existing  rank-and-file  unit  if  the  superior  possesses  su- 
pervisory authority  and  if  the  resulting  supervisory  unit  is 
large  enough  to  preserve  the  supervisor's  collective  bar- 
gaining rights. 

Professional  Employees 

Professional  employees  are  given  full  collective  bargaining 
rights  under  the  law  unless  they  fall  under  the  exclusions  for 
managerial  or  confidential  employees  (discussed  below). 

The  law  specifies  that  professional  employees  may  not 
be  included  in  a  bargaining  unit  with  non-professional  em- 
ployees unless  a  majority  of  the  professional  employees  vote 
to  do  so.  (This  is  called  a  "Globe  Ballot" — named  after  a 
case  that  discussed  this  issue.)  If  they  choose  not  to  be  in- 
cluded with  the  non-professional  employees,  they  may 
choose  to  be  represented  by  a  unit  which  only  includes 
professional  employees. 

What,  you  ask,  is  the  definition  of  a  professional  employee? 
The  law  defines  a  professional  employee  by  spelling  out  four 
criteria,  all  of  which  must  be  met.The  statute  defines  a  pro- 
fessional employee  as  one  who  is  engaged  in  work: 

I.  that  IS  predominately  intellectual  and  varied  in  character 
as  opposed  to  routine  mental,  manual,  mechanical,  or  physi- 
cal work; 

2  involving  the  consistent  exercise  of  discretion  and  judge- 
ment in  its  performance; 


3.  of  such  a  character  that  the  output  produced  or  the  re- 
sult accomplished  cannot  be  standardized  in  relation  to  a 
given  period  of  time;  and 

4.  requiring  the  knowledge  of  an  advanced  type  in  a  field  of 
science  or  learning  customarily  acquired  by  a  prolonged 
course  of  specialized  intellectual  instruction  and  study  in  an 
institution  of  higher  learning  or  a  hospital,  as  distinguished 
from  a  general  academic  education  or  from  an  apprentice- 
ship or  from  training  in  the  performance  of  routine  mental, 
manual,  or  physical  processes. 

Whew!  Maybe  it'll  help  if  I  tell  you  that  the  following  have 
been  found  to  be  professional  employees: 

Accountants 
Librarians 
Physical  Therapists 
Social  Workers 
Registered  Nurses  (RNs). 

And  the  following  have  been  found  not  to  be  profes- 
sional employees: 

Licensed  Practical  Nurses  (LPNs) 
Teachers  in  a  child  care  center 
Home  care  case  managers 
Court  Reporters. 

You  may  think  that  the  law  differentiating  professional  from 
non-professional  employees  is  a  bit  unnecessary  since  such 
matters  can  be  taken  up  when  the  Commission  considers 
"community  of  interests."  But  that's  the  law  and  it  will  be 
administered. 

Part-timers 

In  order  to  be  eligible  to  join  a  collective  bargaining  unit, 
part-time  employees  must  have  a  substantial  community  of 
interest  in  wages,  hours,  and  working  conditions  with  the 
full-time  workers  in  the  unit.  If  there  is  not  a  sufficient  com- 
munity of  interest  the  part-timers  may  be  eligible  to  form 
their  own  unit. 

Seasonal  workers  who  have  a  reasonable  expectation  of 
rehire  on  a  year-to-year  basis  will  either  be  allowed  in  a  unit 
with  full-timers,  if  there  is  a  sufficient  community  of  interest, 
or  else  be  allowed  to  form  their  own  collective  bargaining 
unit. 

However,  when  part-time  or  seasonal  workers'  hours 
are  so  irregular  and  inconsistent,  with  no  reasonable  ex- 
pectation of  rehiring  on  a  year-to-year  basis,  then  the 
Commission  defines  them  as  casual  workers  and  they  do 
not  have  the  right  to  join  a  collective  bargaining  unit. 
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Recently,  the  Comnnission  decided  that  a  group  of  call 
firefighters  should  be  allowed  to  join  a  collective  bargaining 
unit.  However  those  call  firefighters  who  had  responded  to 
less  than  one-third  of  the  calls  in  the  previous  years  were 
not  allowed  to  join.  Some  people  have  argued  that  the  frac- 
tion used  was  a  bit  arbitrary,  but  the  Commission  felt  it  was 
being  fairly  inclusive  when  it  set  the  number  so  low.  Anyone 
who  was  not  so  interested  in  responding  that  he  or  she 
only  showed  up  less  than  a  third  of  the  time  didn't  have  the 
Commission's  compassion. 

Statutory  Exclusions  To  Collective  Bargaining 
Rights 

There  are  certain  positions  that  are  not  entitled  to  collec- 
tive bargaining  rights  (in  other  words,  people  in  those  posi- 
tions cannot  become  part  of  a  collective  bargaining  unit  or 
union).  The  law  specifically  excludes  elected  officials,  ap- 
pointed officials,  members  of  boards  and  commissions,  rep- 
resentatives of  any  public  employer;  and  other  managerial 
or  confidential  employees.  Additionally  the  Education  Re- 
form Bill  excludes  school  principals  from  bargaining  collec- 
tively (It  must  be  noted  that  in  the  case  of  certain  public 
authorities  —  such  as  the  MBTA  —  collective  bargaining 
rights  are  obtained  through  Chapter  1 50A  of  the  laws  and 
those  rights  are  sometimes  further  limited  by  legislation.  If 
you  need  specifics,  I  refer  you  to  the  "Green  Book"  cited  in 
the  preface  of  this  book.) 

The  tricky  part  comes  In  identifying  who  are 
managerial  and  confidential  employees.  For  employ- 
ees to  be  classified  as  managerial  they  must  satisfy  at  least 
one  of  the  following  three  criteria; 

-  they  must  participate  to  a  substantial  degree  in 
formulating  or  determining  policy; 

-  they  must  assist  to  a  substantial  degree  in  the 
preparation  for  or  conduct  of  collective  bargaining 
on  behalf  of  the  employer;  or, 

-  they  must  have  a  substantial  responsibility  involv- 
ing the  exercise  of  independent  judgement  of  an 
appellate  responsibility  regarding  the  administration 
of  a  collective  bargaining  agreement  or  in  personnel 
administration. 


In  other  words, you  are  managerial  and  not  entitled 
to  collective  bargaining  rights  if  you  are  a  policy 
maker,  or  are  involved  in  the  collective  bargaining 
process  on  behalf  of  management,  or  are  involved 
in  resolving  grievances  beyond  step  one,  or  are  di- 
rectly involved  in  personnel  administration. 

The  law  generally  favors  inclusion  in  bargaining  units,  so 
in  order  to  be  excluded  as  a  policymaker  the  scope  of  dis- 
cretion must  be  significant.  In  order  to  be  excluded  because 
of  involvement  in  the  collective  bargaining  process  on  be- 
half of  the  employer;  you  must  be  directly  involved  in  prepar- 
ing and  formulating  the  employer's  proposals  or  positions. 
In  order  to  be  excluded  because  of  your  involvement  in  the 
administration  of  the  collective  bargaining  agreement  or 
personnel  administration  you  must  be  able  to  exercise  in- 
dependent judgement  without  consulting  with  a  higher 
authority  The  fact  that  a  person  can  select  one  applicant 
out  of  many  for  a  position  is  not  sufficient  evidence  that  he 
or  she  should  be  excluded  from  collective  bargaining  rights 
if  the  decision  as  to  whether  or  not  to  fill  the  position  re- 
sides with  a  higher  authority  In  a  nutshell,  few  people 
are  excluded  from  having  collective  bargaining 
rights  because  they  are  managerial.  In  a  public  sector 
organization  in  Massachusetts,  only  the  top  positions  are 
excluded  because  they  are  managerial. 

Similarly,  not  many  employees  are  excluded  be- 
cause they  are  confidential.  Employees  shall  be  desig- 
nated as  confidential  only  if  they  directly  assist  and  act  in  a 
confidential  capacity  to  a  person  other^vise  excluded  from 
coverage  under  the  law.  The  Commission  has  historically 
defined  "confidential"  very  narrowly  Access  to  sensitive  ma- 
terial alone  is  not  sufficient  evidence  of  confidentiality  un- 
less that  material  involves  the  collective  bargaining  process, 
particularly  bargaining  proposals  prior  to  their  being  sub- 
mitted to  the  employee's  bargaining  agent.  Secretaries  to 
selectmen,  school  committees,  superintendents  of  schools, 
and  town  managers  are  generally  considered  to  be  confi- 
dential. 
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It  isn't  difficult  to  figure  out  why  workers  want  to  form  unions. 
It  is  in  our  nature  to  want  more  than  we  have  and  to  do 
better  If  we  are  not  satisfied  at  work,  it  is  only  normal  to 
seek  ways  of  improving  the  situation.  It  might  be  because 
we  dislike  our  employer,  or  it  might  be  that  we  see  that  our 
peers  in  other  jobs  are  better  off  than  we  are  so  we  try  to 
figure  out  how  to  make  things  better  for  ourselves.  Then 
there  is  the  issue  of  fairness.  There  is  a  lot  more  balance 
between  employer  and  employee  if  the  employee  is  part  a 
union  that  will  stand  behind  her  if  she  thinks  she's  being 
treated  unfairly 

How  does  an  employer  behave  when  he  finds  out  that 
he  has  people  working  for  him  who  want  to  form  a  union? 
Many  are  not  happy  Many  employers  either  think  unions 
are  bad  or  they  just  don't  want  to  have  to  deal  with  them, 
and  sometimes  employers  react  in  unlawful  ways  when  they 
find  that  employees  are  trying  to  create  a  union. 

Each  year  the  Commission  hears  retaliation  cases  where 
an  employee  claims  that  she  has  been  discriminated  against 
because  she  tried  to  form  a  union.  For  instance,  the  em- 
ployee states  that  she  was  laid  off  or  disciplined  for  her 
union  activityThe  employer  will  respond  by  arguing  that  the 
layoff  or  discipline  occurred  for  other  reasons,  because  he 
knows  that  retaliating  against  an  employee  for  union  activity 
is  an  unfair  labor  practice. 

Often,  the  evidence  we  hear  involves  statements  made 
by  an  employer  when  he  finds  out  that  an  employee  (or 
employees)  want  to  form  a  union.  In  a  recent  case,  a  select- 
man, upon  hearing  that  an  employee  wanted  to  join  a  union, 
asked  the  employee  why  he  wanted  to  be  involved  with 
"the  likes  of  jimmy  Hoffa."  If  you  are  an  employer;  you  should 
be  more  reserved  in  your  response  to  such  situations. 

Many  employers  feel  that  they  have  failed  if  their  employ- 
ees want  to  join  a  union,  and  they  take  it  personally  If  you 
are  an  employer,  don't  take  it  that  way  It  may  have  nothing 
to  do  with  you  and,  even  if  it  does,  public  sector  unions  are 
growing  more  numerous  in  industrialized  states  like  Massa- 
chusetts, and  learning  to  work  with  unions  is  part  of 
the  job  of  being  a  public  sector  manager. 


If  you  are  an  employee  who  wants  to  start  a  union,  the 
Commission  will  try  to  protect  you  for  undertaking  such 
actions.  If  the  Commission  finds  that  an  employer  (or  agent 
of  the  employer)  has  taken  adverse  action  against  you  for 
your  union  activities,  it  will  protect  you  by  setting  aside  the 
adverse  action  (including  reinstatement  and  back  pay  with 
interest,  if  appropriate). 

Some  employers  argue  that  a  few  bad  employees  try  to 
hide  behind  their  union  activity  in  order  to  protect  them- 
selves from  deserved  discipline. The  Commission  listens  to 
these  cases  very  carefully  and  makes  a  judgement  based 
upon  the  evidence.  (For  more  information  on  this  subject, 
please  see  chapter  23,  titled  "Retaliation  for  Union  Activities 
and  Other  Chilling  Behavior") 

How  to  Start  a  Union 

If  you  and  your  fellow  employees  have  an  interest  in  starting 
a  union  to  represent  your  collective  bargaining  unit,  you  can 
do  one  of  two  things:  involve  yourself  by  affiliating  with  an 
existing  union,  or  form  an  independent,  non-affiliated  local 
union. 

Those  that  favor  affiliating  with  an  existing  union  would 
argue  that  for  the  small  amount  of  money  that  each  bar- 
gaining unit  member  pays,  the  member  gets  the  experience, 
expertise,  and  clout  of  a  proven  union  and  that  union  would 
know  how  to  protect  you  from  retaliation. 

Those  who  think  locals  are  the  way  to  go  would  say  that 
you  can  keep  your  union  dues  lower  if  you  don't  have  to 
pay  a  parent  union,  and  you  can  take  some  of  the  money 
you  would  pay  to  the  parent  and  hire  a  labor  lawyer  to 
provide  personal  service  to  your  unit  members. 

If  you  are  going  to  start  a  union,  you  have  to  get  a  showing 
of  interest  from  30%  of  the  bargaining  unit  that  you  are  try- 
ing to  unionize. These  showings  of  interest  can  be  in  many 
forms  but  need  only  be  as  simple  as:  "I,  John  Smith,  wish  to 
be  represented  for  the  purposes  of  collective  bargaining  by 
(union  name)."The  statement  must  be  signed  and  dated. 
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A  person  who  has  signed  a  showing  of  interest  is  not 
later  required  to  vote  for  that  union  in  any  election.  In  fact, 
the  Comnnission  respects  the  confidence  of  the  people  sign- 
ing these  "showings"  and  does  not  release  the  names.  If  there 
are  two  or  more  unions  competing  to  represent  the  collec- 
tive bargaining  unit,  an  employee  may  sign  as  many  show- 
ings as  he  wishes. 

Once  you  have  the  showings  of  interest,  you  turn  them 
in  with  a  Representation  Petition,  which  you  obtain  by  calling 
the  Labor  Relations  Commission  at  (6 1 7)  727-3505. 

After  you  file  your  petition  and  showings  of  interest,  a 
Commission  agent  will  contact  you  and  the  employer  and 
try  to  get  an  agreement  as  to  the  description  of  the  pro- 
posed unit  (who  is  in  and  who  is  not)  and  such  things  as 
the  date  and  means  of  the  election  (mail  ballot  or  on-site 
election). 

Employers  who  are  faced  with  a  claim  by  one  union  that 
it  represents  a  majority  of  the  bargaining  unit  member- 
ship may  voluntarily  recognize  that  union  without  having  an 
election.  Under  such  circumstances,  if  the  employer  and  the 
union  wish  to  gain  some  stability  in  their  relationship,  they 
may  bar  another  Representation  Petition  by  a  competing 
union  for  a  period  of  one  year  by  following  a  few  simple 
procedures  specified  in  the  Commission  rules  (Rule  1 4.06  3). 
I  would  suggest  calling  the  officer  of  the  day  at  the  Commis- 
sion for  an  explanation  of  the  rule,  because  it  involves  a 
posting  requirement.  Failure  to  follow  the  rule  may  not  stop 
the  voluntary  recognition,  but  you  will  not  gain  the  advan- 
tage of  the  one-year  bar 

If  the  employer  is  not  sure  that  the  union  is  representing 
a  majority  of  the  bargaining  unit,  he  should  take  a  "hands 
off"  position  and  deal  with  the  Commission  representative. 
The  ballot  for  the  election  will  allow  the  members  of  the 
unit  to  vote  for  "no  union."  Additionally  the  employer  will 
have  plenty  of  opportunity  to  argue  the  scope  of  the  bar- 
gaining unit  as  well  as  who  should  not  be  included  because 
they  are  "confidential"  or  "managerial."The  best  policy  is  not 
to  deal  with  a  proposed  union  unless  you  are  absolutely 
sure  that  there  is  no  competing  union  and  the  proposed 
union  represents  a  majority 


Competing  Unions 

Any  number  of  unions  can  compete  to  represent  the  bar- 
gaining unit.  In  order  to  compete  and  get  on  the  ballot  you 
need  only  to  get  the  30%  showing  of  interest,  and  since  a 
bargaining  unit  member  can  sign  any  number  of  showings 
for  different  unions  it  is  theoretically  possible  to  get  more 
than  three  unions  competing.  In  order  to  compete  to  rep- 
resent a  bargaining  unit  that  is  already  represented  by  a 
union,  you  must  file  your  Representation  Petition  and  30% 
showing  of  interest  within  a  very  narrow  tinne  period — 1 50 
to  1 80  days  before  the  expiration  of  the  collective  bargain- 
ing agreement  that  exists  between  the  employer  and  the 
existing  union.  However  if  there  is  no  collective  bargaining 
agreement  in  place,  the  petition  can  be  filed  anytime,  but 
once  an  agreement  is  executed  there  is  a  contract  bor  which 
prevents  the  filing  of  a  petition  by  a  competing  union. The 
reason  for  this  "bar"  is  to  create  some  level  of  stability  in 
labor  management  relations. 

In  order  to  get  on  the  ballot,  an  incumbent  union  need 
only  send  in  a  1 0%  showing  of  interest. 

If  there  are  any  issues  regarding  representation  that  the 
parties  cannot  agree  upon,  the  Commission  will  order  a 
hearing  before  the  election.  However  if  the  parties  can  agree, 
they  may  enter  into  a  Consent  Election  Agreement  allow- 
ing the  election  to  occur  without  a  previous  hearing. 
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Representation  Elections 


The  Labor  Relations  Commission  has  broad  dis- 
cretion in  the  handling  of  representation  elections. 

It  may  decide  to  have  an  on-site  election  or  an  election 
using  mail-in  ballots. 

In  order  to  vote,  a  person  must  be  a  regular  employee. 
Generally  if  an  employee's  status  is  in  question,  the  Com- 
mission will  examine  the  employee's  work  history  for  the 
previous  I  3  weeks  preceding  the  cutoff  date  for  eligibility 

The  eligibility  cutoff  date  is  set  when  the  Commission 
orders  the  election. The  date  is  usually  agreed  upon  by  the 
parties  and  those  people  who  are  eligible  to  vote  include 
those  people  in  the  bargaining  unit  (or  proposed  bargaining 
unit)  who  are  on  the  payroll  on  the  cutoff  date.  However 
there  are  exceptions  which  depend  on  the  circumstances 
of  each  case.  For  instance,  a  person  on  medical  leave  on  the 
cutoff  date  with  an  evident  expectation  of  returning  to  the 
employment  will  be  eligible. 

Recently  the  Commission  had  a  case  where  a  longtime 
employee  had  been  laid  off  but  was  recalled  before  the 
cutoff  date;  however  he  was  not  officially  on  the  payroll  on 
the  cutoff  date  as  he  resumed  work  a  few  days  later  Since 
this  one  vote  would  determine  the  outcome  of  the  elec- 
tion. It  was  very  important. 

The  Commission  tries  to  determine  such  a  case  based 
on  what  is  fair  On  the  face  of  this  case,  it  would  appear  fair 
to  allow  this  person  to  vote.  But,  what  if  the  union  argues 
that  this  person  had  been  recalled  because  the  employer 
expected  him  to  vote  against  the  union,  and  the  union  had 
not  had  an  opportunity  to  campaign  with  him,  because  it 
had  not  been  told  he  was  recalled,  and  his  name  did  not 
appear  on  the  payroll. 

In  this  case,  the  union  can  challenge  the  ballot,  and  it  will 
be  up  to  the  Commission  to  rule  whether  the  ballot  should 
be  counted.  If  the  Commission  allows  the  ballot  to  be 
counted,  the  union  can  ask  that  the  election  be  set  aside  by 
protesting  the  election. This  protest  would  be  based  on  the 
fact  that  the  employer  had  rigged  the  election  by  recalling 
an  employee  it  knew  would  vote  against  the  union  and  by 
not  informing  the  union  that  this  employee  might  be  eli- 
gible. If  the  Commission  agrees  with  the  union's  allegations, 


it  will  set  aside  the  election  and  order  a  new  one.  It  would 
probably  be  difficult  for  the  union  to  prove  that  the  em- 
ployer had  made  a  "deal"  with  the  recalled  employee,  but  it 
would  be  easier  to  establish  that  it  was  unfair  to  the  union 
because  it  had  no  way  of  knowing  that  the  employee  was 
eligible  to  vote  and  hadn't  campaigned  with  him.  In  the  new 
election, the  recalled  employee  would  most  likely  be  eligible 
to  vote,  but  at  least  the  union  would  have  an  opportunity  to 
present  its  case  to  the  employee. 

The  parties  may  challenge,  for  cause,  the  eligibility  of  any- 
one to  vote.  The  ballots  of  the  challenged  voters  will  be 
impounded  by  the  Commission,  and  if  the  number  of  im- 
pounded ballots  IS  enough  to  change  the  result  of  the  elec- 
tion the  Commission  will  investigate  and  resolve  the  issues 
of  the  challenged  ballots. 

If  a  party  objects  to  the  election,  it  must  file  objection  to 
the  Commission  within  seven  days  of  the  election.  It  is  clear 
that  if  it  is  proven  that  there  has  been  widespread  coercion 
or  threats  of  retaliation,  the  Commission  will  set  aside  the 
election  and  order  a  new  one  if  the  wrongdoer  has  been 
successful  in  the  election. 
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Representation  Elections 

Less  clear  is  the  effect  of  misrepresentation  of  facts. 
Historically,  the  Connnnission  would  set  aside  an  election 
only  if  one  of  the  parties  had  misrepresented  a  highly  ma- 
terial fact,  the  truth  of  which  was  only  within  the  knowledge 
of  the  party  doing  the  misrepresentation,  and  then  the 
election  would  only  be  set  aside  if  the  Commission  felt  the 
misrepresentation  had  substantially  influenced  the  voters. 
The  Commission  would  not  overturn  an  election  because 
of  "puffing"  or  exaggerated  campaign  propaganda. 

Recently  the  Commission's  standard  for  overturning  an 
election  has,  in  my  opinion,  moved  closer  to  an  attitude  of 
"lettingthe  voter  beware."  In  a  fight  between  two  large  unions 
for  the  representation  rights  to  two  statewide  collective 
bargaining  units,  the  Commission  indicated  that  even  the 
old  standard  was  too  paternalistic,  and  it  refused  to  set  aside 
an  election  where  the  president  of  one  of  the  unions  had 
indicated  that  he  had  a  special  relationship  with  manage- 
ment that  would  guarantee  that  his  representation  would 
obtain  benefits  that  the  other  union  could  never  achieve.  At 
least  one  commissioner  (me)  thought  that  for  the  Commis- 
sion to  be  mucking  around  in  the  examination  of  campaign 
rhetoric  is  a  good  reason  to  abandon  the  old  standard  and 
to  adopt  a  new  one  indicating  that  only  fraud  and  coercion 
should  be  the  reasons  for  setting  an  election  aside. 

An  example  of  when  the  Commission  found  fraud  and 
an  election  was  set  aside  was  when  one  union  mailed  out  a 
facsimile  ballot  with  the  Labor  Relations  Commission  name 
on  it  and  marked  the  ballot  with  an"X"  in  front  of  the  union's 
name.  The  Commission  felt  it  was  a  bit  much  to  use  the 
Commission's  name  on  a  facsimile  ballot  as  it  might  indicate 
to  voters  that  this  was  an  endorsement  by  the  Commission 
for  the  X-marked  union.  In  my  opinion,  even  this  decision 
seems  a  little  paternalistic  and  gives  the  voter  too  little  credit 
for  intelligence. 

When  the  Commission  gets  involved  in  hearings  to  set 
elections  aside,  during  the  time  that  litigation  is  pending 
the  rank  and  file  are  not  represented  by  a  union.  From  the 
time  of  the  election  to  final  Commission  determination  of- 
ten will  take  many  months,  and  this  is  many  months  with- 
out representation.This  is  one  more  reason  why  the  Com- 
mission may  become  more  wary  of  arguments  to  overturn 
elections. 
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More  About  Competing  Unions 
and  Elections 


Employer  Neutrality 

An  employer  must  maintain  strict  neutrality  when 
unions  are  competing  to  represent  the  bargaining 
unlt.This  includes  restraining  from  bargaining  with 
the  incumbent  during  the  pendency  of  the  Repre- 
sentation Petition  or  any  indication  of  favoritism 
toward  either  or  any  of  the  competing  unions. 

When  the  employer  has  a  collective  bargaining  contract 
with  an  incumbent  union,  can  it  deny  a  competing  union 
access  to  its  employees  during  working  hours?  No.  A  com- 
peting union  must  have  the  same  access  to  employees  to 
which  any  other  outside  group  is  entitled.  In  other  words,  if 
there  is  a  common  bulletin  board  that  is  accessible  to  the 
outside  world  then  the  competing  union  is  allowed  access. 
If  outsiders  are  allowed  in  the  lunch  room  during  lunch  break, 
the  same  access  is  allowed  to  the  raiding  (competing)  union. 
However;  the  employer  does  not  have  to  provide  any  addi- 
tional access  to  employees  other  than  what  other  outsiders 
are  allowed. 


Blocking 
Charge 


Blocking  Charges 

An  unfair  labor  practice  charge  pending  at  the  Commission 
may  block  the  election  until  the  charge  is  resolved.The  party 
bringing  the  charge  must  explain  to  the  Commission  why 
the  charge  should  delay  the  election.  If  the  Commission  finds 
that  there  is  enough  merit  to  the  charge  to  allow  the  charge 
to  go  to  hearing  (in  other  words,  that  the  Commission  finds 
"probable  cause"),  it  can  delay  the  election  until  the  charge 
has  a  full  hearing  and  a  decision  is  rendered.  However,  the 


Commission  must  believe  that  the  charge,  if  proven,  would 
affect  how  people  might  vote. Therefore,  not  every  charge 
IS  sufficient  to  block  an  election. 

An  easy  example  of  a  blocking  charge  would  be  one  that 
is  filed  against  the  employer  alleging  that  the  employer  has 
not  been  neutral  and  has,  for  instance,  continued  to  bargain 
with  an  incumbent  union  during  the  pendency  of  the  elec- 
tion. An  example  of  a  charge  that  might  not  be  serious 
enough  to  be  characterized  as  a  blocking  charge  would  be  a 
simple  charge  alleging  that  the  employer  did  not  supply  the 
union  sufficient  information  for  the  union  to  prosecute  an 
ordinary  grievance. 

Decertification 

Sometimes  the  members  of  a  bargaining  unit  want  to  get 
rid  of  an  existing  union  and  either  not  be  represented  at  all 
or  else  look  for  another  union.  The  employees  can  file  a 
Decertification  Petition  along  with  a  "showing"  signed  by  30% 
of  the  bargaining  unit  asking  that  the  existing  union  be  re- 
moved as  the  bargaining  unit  representative. 

Sometimes  the  union  itself  realizes  that  its  representa- 
tion of  the  bargaining  unit  isn't  going  well  and  it  petitions  to 
be  decertified.  Why  would  a  union  do  this?  One  good  rea- 
son would  be  to  avoid  future  DFR  (duty  of  fair  representa- 
tion) charges  against  it.  When  the  chemistry  isn't  right  be- 
tween a  union  and  its  members,  it  might  be  a  good  idea  to 
end  the  relationship. 

Election  Bar 

Whether  there  is  a  collective  bargaining  agreement  in  place 
or  not,  there  is  a  one-year  election  bar  following  a  prior 
election.  In  other  words,  the  Commission  will  protect  the 
relationship  between  the  employer  and  the  union  for  one 
year  following  an  election,  even  if  they  do  not  negotiate  a 
collective  bargaining  agreement.  Of  course,  if  they  negotiate 
an  agreement  in  that  time  period,  they  get  the  extra  protec- 
tion of  a  "contract  bar"  afforded  during  the  term  of  that 
agreement  (not  to  exceed  three  years). 

The  Commission  can,  for  good  cause,  set  aside  these  bars. 
A  "good  cause"  would  be  if  the  parties  waived  the  bar  be- 
cause of  for  instance,  internal  union  disputes  or  a  completely 
frustrated  bargaining  process.  It  is  rare  for  the  Commission 
to  set  aside  either  an  election  bar  or  a  contract  bar 
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Changing  Existing  Units 


Under  certain  circumstances,  bargaining  units  can 
be  modified  after  they  have  been  certified. 

The  Labor  Relations  Commission  is  given  tine  authority 
to  deal  with  these  modifications.This  is  done  when  an  em- 
ployer or  an  employee  organization  is  unhappy  with  the 
unit  makeup  and  wants  to  see  a  change.  If  these  are  issues 
that  should  have  been  raised  during  the  original  proceed- 
ings at  the  Commission  that  created  the  unit,  then  the  Com- 
mission is  not  interested  in  hearing  the  case  because  to  do 
so  would  protract  the  original  discussions  for  an  indefinite 
time  period. 

However  if  overtime  circumstances  change  and  an  argu- 
ment can  be  made  that  conditions  are  substantially  altered 
from  the  date  of  the  original  certification,  then  the  Com- 
mission will  entertain  a  Modification  Petition. 

Where  both  the  employer  and  employee  organization 
agree  to  a  change  (for  example:  excluding  positions  from 
the  bargaining  unit  that  were  originally  included,  or  including 
originally  excluded  positions)  they  may  enter  into  a  Stipu- 
lated Agreement  and  the  Commission  will  approve  it  as  long 
as  it  doesn't  violate  the  Commission's  rules  or  established 
practices. 

The  Commission  doesn't  usually  grant  petitions  seeking 
severance  of  a  group  of  employees  from  the  bargaining  unit 
unless  the  petitioning  party  can  prove  that  the  group  has 
special  interests  separate  from  those  of  other  unit  employ- 


ees.The  burden  of  proof  is  on  the  party  seeking  the  sever- 
ance, and  it  must  show  that  the  stability  of  labor  relations 
and  effective  representation  of  the  employees  will  not  be 
compromised.  However  if  the  parties  agree  to  the  sever- 
ance, the  Commission's  approval  is  likely 

Under  certain  circumstances,  the  Commission  will  allow 
a  bargaining  unit  to  accrete  (acquire)  certain  previously  un- 
represented employees.  For  example,  this  might  be  allowed 
if  particular  job  functions  have  changed  significantly  since 
the  original  certification.  In  the  absence  of  an  agreement 
between  the  parties,  the  Commission  probably  will  not  al- 
low accretion  if  the  job  classifications  were  in  existence  prior 
to  the  original  certification  and  were  excluded  at  that  time. 
However  if  the  Commission  does  not  allow  the  accretion,  it 
may  permit  an  Add-on  Election  among  those  people  who 
hold  the  jobs  at  issue. 

For  employees  in  newly  created  positions,  being  allowed 
into  (accreted  into)  an  existing  unit  is  easier  and  can  occur 
without  an  election  if  the  new  employees  share  a  commu- 
nity of  interest  with  the  employees  already  in  the  unit. 

For  the  most  part,  Commission  decisions  regarding  unit 
make-up  and  modification  are  final  and  subject  to  limited 
judicial  review. 
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Agency  Service  Fees 


Some  people  don't  like  unions.  Sometimes  those  people 
are  members  of  bargaining  units  but  don't  have  any  interest 
in  belonging  to  the  union  that  represents  the  bargaining  unit. 
Nor  do  they  want  to  pay  union  dues.  Many  of  these  people 
make  the  argument  that  they  don't  want  their  dues  sup- 
porting politics  and  politicians  that  the  union  likes,  but  they 
don't.  However,  for  the  union  and  those  people  who  be- 
long to  it  and  pay  dues  it  doesn't  seem  fair  that  a  bargaining 
unit  member  enjoys  the  benefits  created  by  the  collective 
bargaining  process  yet  does  not  pay  something  for  those 
benefits. 

The  law  in  Massachusetts  addresses  this  issue.  It 
provides  that  public  employees  in  a  bargaining  unit 
may  be  charged  a  fee  (called  an  "agency  service 
fee")  OS  a  condition  of  employment,  if  the  fee  is  re- 
quired by  a  collective  bargaining  agreement  rati- 
fied by  a  vote  open  to  all  members  of  the  bargain- 
ing unit.  But,  the  law  does  not  allow  the  union  to 
charge  an  objecting  non-member  of  the  union  any 
more  than  the  non-member's  pro  rata  share  of  the 
costs  of  collective  bargaining  and  contract  adminis- 
tration. If  the  union  demands  more  than  that 
amount,  it  is  an  unfair  labor  practice  and  the  union 
is  violating  the  law. 

What  are  the  "costs  of  collective  bargaining  and  contract 
administration?"  Such  things  as: 

-  costs  of  negotiating  an  agreement  (including 
legal  fees); 

-  costs  of  adjusting  employee  grievances; 

-  costs  of  organizing  activities;  or 

-  money  spent  on  lobbying  efforts  related  to 
legislation. 

Things  that  are  not  permitted  to  be  charged  in  the  agency 
service  fee  include: 

-  donations  to  political  candidates;  or 

-  money  spent  on  lobbying  efforts  related  to 
legislation  which  does  not  affect  terms  and 
conditions  of  employment. 

What  is  and  is  not  allowable  to  be  included  in 
the  "costs  of  collective  bargaining  and  contract 
administration"  is  more  fully  specified  in  the 


Commission's  rules.  Nevertheless,  this  is  an  un- 
settled area  of  the  law  fraught  with  controversy 
and  is  being  litigated  as  I  write. 

As  between  the  union  and  the  employer;  bargaining  the 
issue  of  agency  service  fees  is  a  mandatory  subject.  In  other 
words,  if  the  union  raises  the  issue,  the  employer  must  bar- 
gain it. Very  often,  the  employer  agrees  to  deduct  these  fees 
from  employees'  paychecks,  the  same  as  union  dues  are 
deducted  from  union  members'  checks.  In  cases  where  the 
employer  does  not  agree  to  deduct  agency  service  fees  from 
the  employee,  the  union  and  employer  may  agree  to  penal- 
ize an  employee  who  refuses  to  pay  the  fee.  The  penalty 
may  include  termination  of  employment. 

However  the  employee  may  delay  the  penalty  if  he  has 
filed  a  charge  at  the  Commission  questioning  the  amount 
or  the  validity  of  the  fee. This  charge  must  be  filed  within  six 
months  after  the  union  has  served  a  demand  upon  him  for 
payment  of  the  fee. 

An  employee  who  is  questioning  the  amount  of  the  agency 
service  fee  by  filing  a  charge  at  the  Commission  must  estab- 
lish a  joint  escrow  account  with  the  union  and  place  in  es- 
crow the  amount  of  the  disputed  fee.  If  the  union  fails  to 
cooperate,  it  waives  its  rights  to  an  escrow  account. 

When  an  employee  questions  the  validity  of  the  fee  no 
escrow  is  required. Validity  issues  are  raised  when  the  non- 
paying  employee  questions  whether  the  union  has  followed 
the  Commission's  rules  regarding  agency  service  fees.  These 
requirements  are  spelled  out  in  rule  1 7  of  the  Commission 
Rules  and  Regulations  published  in  the  "Green  Book"  or 
available  at  the  Commission. The  rules  specify  procedures 
for  proper  ratification  of  the  collective  bargaining  agreement 
that  contains  an  agency  fee  clause  as  well  as  the  correct  way 
for  a  union  to  make  a  "demand"  on  a  non-paying  bargaining 
unit  member  The  Commission  requires  that  a  union  pro- 
vide its  nonmembers  with  an  adequate  explanation  of  the 
basis  for  the  service  fee  which  includes  a  detailed  financial 
breakdown. 

Questions  regarding  agency  service  fees  have  resulted  in 
hundreds  of  cases  being  filed  at  the  Commission.The  Com- 
mission is  working  to  decide  a  precedent-setting  case  that 
may  resolve  many  of  these  issues. 
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Transfer  of  Bargaining  Unit  Work 


From  a  union's  point  of  view,  few  things  are  as  bad  as  an 
employer  taking  work  away  from  its  bargaining  unit  and  giv- 
ing it  to  another  bargaining  unit  or  to  an  outside  contractor 
This  is  not  only  invading  the  union's  turf,  it  is  trucking  away 
the  soil  and  grass. When  you  remove  work  can  layoffs  be  far 
behind? 

It  is  an  unfair  practice  to  transfer  bargaining  unit 
work  without  negotiating  to  resolution  or  impasse. 

To  state  the  rule  more  exactly:  a  public  employer  must  bar- 
gain with  its  employees'  exclusive  collective  bargaining  rep- 
resentative before  it  transfers  work  performed  by  bargain- 
ing unit  employees. 

It  is  not  an  unfair  practice  for  the  employer  to  hire  differ- 
ent or  additional  people  to  do  the  work  as  long  as  these 
people  are  added  to  the  bargaining  unit.  For  example,  if  a 
town  hires  civilian  dispatchers  to  do  dispatching  work  for- 
merly done  by  firefighters,  the  issue  as  to  whether  this  is  an 
unfair  labor  practice  will  be  decided  based  on  the  descrip- 
tion of  the  bargaining  unit. 

If  the  bargaining  unit  description  includes  only  trained 
firefighters,  then  these  civilians  will  not  be  in  the  bargaining 
unit  and  hiring  them  to  do  bargaining  unit  work  will  be  an 
unfair  labor  practice.  FHowever;  if  the  bargaining  unit  descrip- 
tion includes  all  people  within  the  department  (probably 
excluding  the  chief),  then  the  newly  hired  civilians  will  be 
members  of  the  bargaining  unit  and  there  will  be  no  unfair 
labor  practice. 

There  is  also  the  difficult  question  of  work  that  is  shared 
between  two  or  more  bargaining  units.What  happens  when 
the  percentages  change  and  one  bargaining  unit  gets  a  sub- 
stantially smaller  share?  For  instance,  what  if  a  patrol  officers' 
unit  shares  overtime  details  with  a  superior  officers'  unit 
and  one  year  there  is  a  substantial  change  in  the  relative 
percentages  of  each  unit's  work? 

This  problem  would  require  some  analysis.  The  big  ques- 
tion is  whether  or  not  the  employer  engaged  in 
calculated  displacement  of  bargaining  unit  members 
in  favor  of  non-bargaining  unit  members  in  order 
to  get  the  work  done.  "Calculated  displacement"  is  a 
term  of  art  used  by  labor  relations  people  and  subject  to 


various  definitions  but  to  me  it  means  that  the  employer  is 
intending  to  take  work  away  from  a  bargaining  unit  in  a 
manner  that  will  lead  to  bargaining  unit  members  being  dis- 
placed. 

But,  as  with  all  matters  before  the  Commission,  in  order 
to  find  whether  there  is  an  unfair  labor  practice  the  Com- 
mission examines  the  evidence  and  tries  to  find  answers  to 
such  questions  as: 

-  If  the  work  is  shared  with  another  group,  what  is 
the  historical  pattern  and  practice  of  allocating  the 
disputed  work  and  how  has  that  practice  and 
pattern  been  changed? 

-  Are  the  percent  changes  substantial?  Are  they 
disproportionate  to  changes  that  have  historically 
occurred? 

-  Is  there  some  explanation  for  the  changes  such  as 
a  dramatic  increase  or  decrease  in  the  number  of 
bargaining  unit  members  or  the  amount  of  work 
available? 

A  recent  case  involved  a  situation  where  a  member  of  a 
supervisory  unit  was  responsible  for  assigning  overtime  work. 
One  yean  he  decided  to  change  the  allocation  of  the  work 
in  a  way  that  was  favorable  to  his  bargaining  unit.The  disad- 
vantaged unit  complained  and  brought  an  unfair  labor  prac- 
tice charge  against  the  employerThe  employer  responded 
that  it  had  nothing  to  do  with  the  change  because  the  mem- 
ber of  the  supervisory  unit  did  the  assigning. 

In  this  case  the  Commission  found  that  the  person  as- 
signing the  work  was  an  agent  of  the  employer;  and,  there- 
fore, the  transfer  of  bargaining  unit  work  was  an  unfair  labor 
practice  committed  by  the  employer  If  the  Commission  were 
not  to  make  such  a  determination  it  would  allow  a  loop- 
hole to  exist.  The  employer  is  in  charge  of  the  workplace 
and  is  responsible  for  its  employees'  actions,  and  adjudica- 
tory bodies  don't  like  loopholes  unless  they  were  legisla- 
tively designed. 


27 


Information  Requests 


When  requested,  an  ennployer  must  disclose  to  the  union 
all  infornnation  which  is  relevant  and  reasonably  necessary  to 
the  collective  bargaining  process,  including  grievances. That 
duty  only  arises  when  the  union  requests  the  information; 
there  is  no  duty  to  supply  information  unless  it  is  requested. 
But,  once  asked  for,  the  employer  must  make  reasonable 
efforts  to  comply  with  the  request. 

If  the  employer  fails  to  disclose  the  information,  its  only 
defense  that  will  carry  any  weight  at  the  Labor  Relations 
Commission  is  that  it  has  legitimate  and  substantial  concerns 
about  releasing  the  information.  Often,  this  concern  arises 
because  of  a  desire  by  the  employer  to  protect  the  privacy 
of  individual  employees. 

For  example,  if  the  parties  are  involved  in  a  grievance 
over  promotion  practices  and  the  union  has  requested  the 
personnel  records  of  those  people  who  were  considered 
for  a  specific  job,  the  employer  might  argue  that  to  release 
such  information  would  violate  the  privacy  of  individual 
employees.  Cases  of  this  nature  that  are  decided  by  the 
Commission  usually  are  resolved  by  allowing  the  employer 
to  take  reasonable  steps  to  ensure  privacy  while  at  the  same 
time  requiring  that  the  bulk  of  the  information  be  released. 
The  Commission  might  order  that  the  names  and  any  other 
specifically  identifying  information  be  redacted  (crossed  out). 
Or,  if  there  was  not  a  "legitimate  and  substantial"  reason  for 
redacting,  the  Commission  might  order  that  the  informa- 
tion be  released  in  its  entirety 

Requests  for 


The  Commission,  like  all  courts  (administrative  or  other- 
wise), favors  the  disclosure  of  information  on  the  theory 
that  it  will  help  to  resolve  the  underlying  claims. Therefore, 
the  standard  for  determining  what  is  relevant  is  a  liberal 
one.  But  it  is  not  an  unreasonable  one.  Although  the  law 
favors  disclosure,  the  Commission  and  courts  will  try  to 
protect  the  legitimate  privacy  issues  raised  by  the  employer 
while  still  providing  for  the  release  of  the  information. 

Once  the  union  has  demonstrated  that  information  is 
relevant  and  reasonably  necessary  the  burden  is  on  the 
employer  to  either  produce  the  information  or  raise  de- 
fenses why  it  shouldn't  have  to. The  usual  defenses  rais- 
ed are: 

I.  confidentiality  (as  discussed  above); 

1  too  expensive  to  produce  the  information; 

3.  too  difficult  to  find  the  information; 

4.  the  information  is  available  to  the  union  from  another 
source; 

5.  the  employer  doesn't  have  the  information;  or 

6.  there  is  a  potential  to  intimidate  employees. 

With  respect  to  the  expense  and/or  difficulty  of  produc- 
ing the  information,  the  Commission  will  examine  the  re- 
quest to  see  if  it  is  unreasonably  broad.  (Sometimes  the 
employer  claims  that  the  union's  request  is  an  attempt  to 
harass  the  employer)  But  if  it  is  not  unreasonable,  it  will 
have  to  be  produced  even  if  it  is  difficult  and  expensive  to  do 
so.  If  the  Commission  finds  it  is  unreasonable,  it  will  limit  the 
information  in  a  manner  that  makes  it  reasonable. 

Very  often,  the  employer  fails  to  provide  the  information 
because  it  does  not  believe  the  underlying  claim  upon  which 
the  information  is  based  is  legitimate.  For  example,  the  union 
may  have  filed  a  grievance  stating  that  the  employer  has  ig- 
nored seniority  when  making  a  promotion  and  has  requested 
the  employer's  seniority  lists  in  order  to  prosecute  the  griev- 
ance. Just  because  the  employer  disagrees  with  the  union's 
position  with  respect  to  the  grievance  it  is  not  a  legitimate 
reason  to  deny  the  request  for  the  lists.  It  must  still  release 
all  relevant  and  reasonably  necessary  information. 
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Information  Requests 

The  fact  that  information  is  a  nnatter  of  public  record  and 
IS  available  elsewhere  is  not  a  legitinnate  defense  for  the 
ennployerto  not  provide  the  information. 

Of  course,  the  best  defense  to  providing  relevant  and 
reasonably  necessary  information  is  that  the  employer 
doesn't  have  it.You  cannot  give  what  you  do  not  have.  What 
does  not  having  it  mean?  It  doesn't  mean  that  it's  difficult  to 
get  because  it's  in  the  archives  or  located  in  an  office  in  the 
opposite  end  of  the  state.  Just  because  it's  a  bit  difficult  to 
get  doesn't  mean  the  employer  doesn't  have  to  get  it.  But,  if 
in  fact,  the  employer  doesn't  have  the  information,  it  can't 
be  required  to  produce  it. 

What  if  the  employer  says  that  the  only  reason  the  union 
wants  the  information  is  to  intimidate  other  employees.  For 
example,  suppose  an  employee  provided  evidence  at  a  hear- 
ing that  hurt  the  union's  case.  What  if  the  union  then  re- 
quested that  particular  employee's  personnel  records  and 
the  employer  failed  to  provide  the  information  claiming  that 
the  union  was  trying  to  "get  even"  with  the  employee?  You 
can  bet  that  the  Commission  will  look  very  carefully  at  that 
request  and  apply  the  usual  standards.  If  the  Commission 
finds  that  the  union  is  trying  to  "get  even"  with  or  intimidate 
an  employee,  the  Commission  will  protect  the  employee. 

To  sum  up,  requests  for  information  are  seen  by 
the  Commission  as  a  valid  attempt  to  define  and 
specif/  issues  as  long  as  the  requests  are  relevant 
and  reasonable.The  employer  cannot  vy^ithhold  in- 
formation and  use  it  as  a  bargaining  chip,  if  an 
employer  feels  that  the  request  is  not  relevant  and 
reasonable  or  that  its  reasons  for  not  producing 
the  information  are  legitimate  and  substantial,  it 
has  an  obligation  to  bargain  with  the  union  in  a 
manner  that  satisfies  both's  needs.  In  the  over- 
whelming number  of  cases  that  come  before  it,  the 
Commission  will  find  a  way  to  order  that  the  infor- 
mation, or  at  least  part  of  it,  be  provided. 
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Bypass 


As  we  use  the  word  "bypass"  we  are  not  talking  about  car- 
diovascular surgery,  but  to  a  union  the  issue  of  bypass  is  as 
important  as  a  heart  problem,  for  if  the  employer  is  free  to 
bypass  the  union  and  deal  directly  with  the  union  member- 
ship, why  bother  to  have  a  union  at  all? 

It  is  long  established  that  an  employer  who  deals 
directly  with  bargaining  unit  members  rather  than 
the  union  regarding  subjects  that  are  properly 
matters  for  negotiation  is  involved  in  an  unfair  la- 
bor practice. 

The  union  does  not  have  to  be  represented  at  a  griev- 
ance hearing  between  an  employer  and  employee,  but  it 
must  be  given  the  option  to  be  present.  If  it  chooses  not  to 
be  present,  then  the  employer  is  free  to  deal  with  the  em- 
ployee without  fear  of  recourse. 

Within  the  past  few  years,  management  theories  such  as 
TQM  (total  quality  management)  have  suggested  that  man- 
agement should  work  harder  to  involve  employees  in  the 
decision  process  and  create  a  work  environment  where  ideas 
are  allowed — in  fact,  encouraged — to  percolate  up  through 
the  organization. 

Of  course,  unions  respond,  "That's  what  we've  been  say- 
ing all  along,  and  the  union  is  the  vehicle  of  communication." 
Management  sometimes  agrees,  but  a  few  managers,  who 
perhaps  don't  enjoy  a  good  relationship  with  their  unions 
and  feel  that  the  union  is  an  impediment  to  communication 
between  employer  and  employee,  have  tried  to  create  other 
lines  of  communication  with  employees.These  have  names 
like  "quality  circle  committees." 

When  the  union  that  represents  the  bargaining  unit  is 
not  included  in  these  groups  or  does  not  have  a  say  as  to 
the  group's  worker  representatives,  the  union  is  not  happy 
and  argues  that  these  committees  necessarily  talk  about  the 
terms  and  conditions  of  employment,  and  therefore  the 
union  is  being  bypassed. The  matter  is  still  being  discussed 
by  the  courts,  but  it  is  safe  to  say  that  the  easiest  way  to 
keep  things  legal  and  improve  labor  relations  is  to  get  the 
union  involved. 


Another  issue  that  seems  to  come  up  often  is  the  ques- 
tion of  questionnaires  sent  out  by  management  to  employ- 
ees. Usually  the  questions  are  asked  innocently  enough,  and 
the  purpose  is  to  try  to  make  things  better — including  bet- 
ter for  the  employee.  But  the  unions  argue  that  these  ques- 
tions should  be  presented  through  the  union  and  the  union 
should  participate  in  how  to  get  them  answered. 

Management's  position  is  that  this  is  an  impediment  to 
close  communications  between  management  and  worken 
and  that  management  should  have  a  right  to  ask  for  volun- 
tary responses  from  its  workers  so  that  it  can  make  im- 
provements. Although  management  may  be  well  intended, 
It  can  avoid  an  unfair  labor  practice  charge  if  the  union  is 
involved  in  the  process. 

As  a  general  rule,  if  the  survey  does  not  require  a  re- 
sponse and  the  answerer  can  remain  anonymous,  the  Com- 
mission will  not  find  that  such  a  survey  is  an  unfair  labor 
practice.  But  as  has  been  said  several  times  in  this  book:  the 
law  regarding  public  sector  labor  relations  in  Massachusetts 
favors  the  collective  bargaining  process;  that  is,  it  favors  man- 
agement and  labor  working  together  to  resolve  issues  that 
touch  upon  the  terms  and  conditions  of  employment. 

Does  all  this  mean  that  management  has  no  right 
to  sit  down  with  individual  employees  or  groups  of 
employees  to  discuss  work-related  issues  such  as 
performance?  No,  it  does  not  mean  that.  However, 
management  should  be  careful  that  it  does  not 
discuss  matters  that  are  more  appropriately 
brought  to  the  attention  of  the  union.  If  such  mat- 
ters as  changes  in  how  work  gets  done  are  to  be 
discussed,  those  matters  are  better  brought  to  the 
union. 
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Right  to  Representation 


An  employee's  rights  to  have  a  union  representative  with 
her  at  an  investigatory  interview  are  called  Weingarten  Rights. 
(The  name  comes  from  a  famous  case.) 

The  parameters  of  these  rights  have  been  pretty  well  set 
in  Massachusetts.  First  off  the  interview  must  be  rea- 
sonably perceived  by  the  employee  as  potentially 
leading  to  disciplinary  action. 

So,  suppose  the  employer  says  to  the  employee, "Sue,  will 
you  drop  into  my  office  for  a  cup  of  coffee  so  we  can  talk 
about  vacation  schedules."  Under  ordinary  circumstances 
that  request  wouldn't  suggest  to  Sue  that  the  meeting  could 
reasonably  be  perceived  as  potentially  leading  to  disciplin- 
ary action,  and  she  shouldn't  be  calling  her  union  for  repre- 
sentation. 

But,  what  if  Sue  knew  there  was  an  investigation  going  on 
about  the  fact  that  the  employer  believed  employees  had 
been  cheating  on  the  amount  of  vacation  time  they  were 
taking,  and  last  week  Sue's  best  friend  had  been  suspended 
after  the  employer  had  invited  her  into  the  office  "for  a  cup 
of  coffee"  so  they  could  talk  about  vacation  schedules?These 
facts  could  lead  Sue  to  reasonably  perceive  that  the  meet- 
ing could  potentially  result  in  disciplinary  action,  and  it  would 
be  within  herWeingarten  Rights  to  have  a  union  represen- 
tative present. 

The  normal  situation  is  a  lot  easier  More  likely  than  the 
scenario  above,  an  employer  would  say  to  Sue  (or  better; 
give  her  a  memo)  that  he  would  like  to  see  her  because  he 
believes  that  she  has  cheated  on  her  vacation  time. These 
words  would  lead  a  reasonable  person  to  reasonably  per- 
ceive that  the  interview  could  lead  to  disciplinary  action. 
There  is  no  question  that  Sue  should  be  allowed  to  have  a 
representative  with  her 

Note  that  the  law  does  not  give  a  person  suffering  from 
paranoia  any  rights  that  an  emotionally  healthier  person  has. 
It  must  be  reasonably  perceived  that  the  interview  could 
lead  to  disciplinary  action. This  means  reasonably  perceiv- 
ed by  a  reasonable  person.  (However,  remember  that  just 
because  you  are  paranoid  doesn't  mean  your  boss  isn't  out 
to  get  you,  and  paranoids  have  just  as  many  rights  as  non- 
paranoids.) 


What  sort  of  representation  is  the  employee  entitled  to? 
Under  normal  circumstances,  the  employee  can  bring  any 
other  member  of  the  bargaining  unit  or  a  unit  representa- 
tive. Certainly  it  is  up  to  the  employee,  not  the  employer,  to 
choose  who  will  represent  her  However;  the  representative 
should  be  a  member  of  the  bargaining  unit  (or  its  attorney), 
and  the  obtaining  of  the  representative's  attendance  should 
not  unreasonably  delay  the  meeting. 

What  does  representation  mean?  Can  your  rep- 
resentative call  witnesses  or  ask  for  a  jury  trial? 
No,  no.This  is  a  workplace  meeting,  not  a  court  of 
law.  Not  only  that,  it  is  the  employer's  meeting,  and 
he  is  entitled  to  reasonably  run  the  meeting  the 
way  he  wants.  But  that  doesn't  mean  he  can  re- 
quire your  representative  to  be  a  potted  plant.  At 
the  very  least,  you  should  be  allowed  to  talk  with 
your  representative  during  the  course  of  the  meet- 
ing, and  it  would  seem  reasonable  to  allow  the  rep- 
resentative to  occasionally  interject.  However,  the 
precise  degree  to  which  the  representative  is  al- 
lowed to  participate  is  not  clear.  The  level  of  par- 
ticipation lies  somewhere  between  Perry  Mason 
and  a  potted  plant,  but,  since  we  at  the  Commis- 
sion like  the  word  "reasonable,"  reasonable  par- 
ticipation under  the  circumstances  is  as  good  a 
description  as  any. 

In  one  close  case,  the  Commission  stated  that  the  em- 
ployer is  permitted  to  prevent  the  representative  from  ask- 
ing the  employee  questions  at  the  meeting.  However  in  this 
case  the  employer  had  allowed  the  representative  to  speak 
with  the  employee  in  the  corridor  during  a  break  in  the 
meeting.  It's  a  fine  line  but  that's  what  the  Commission  and 
courts  do  for  a  living  (define  fine  lines),  but  if  you  remember 
that  although  the  employee  is  entitled  to  representation  at 
a  disciplinary  meeting,  the  meeting  belongs  to  the  employen 
then  some  of  this  stuff  will  be  easier  to  understand. 

What  if  your  employer  has  clearly  stated  that  the  meet- 
ing will  not  lead  to  discipline?  Does  that  absolutely  preclude 
you  from  asking  for  a  representative?  It  depends.  If  the  last 
five  times  an  employee  has  been  disciplined  the  employer 
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had  clearly  stated  that  the  meeting  would  not  lead  to  disci- 
pline, then  that  would  lead  me  to  believe  that  a  reasonable 
employee  can  discount  the  employer's  statement  of  no  dis- 
cipline, and  other  facts  about  the  matter  would  have  to  be 
looked  at  to  determine  if  the  employee  is  reasonably  per- 
ceiving that  the  meeting  could  potentially  lead  to  discipline. 
An  employee  does  not  have  Weingarten  Rights  if 
the  purpose  of  the  meeting  is  to  announce  disci- 
plinary action.  In  other  words,  if  the  employer  has  al- 
ready determined  that  the  employee  is  going  to  be  termi- 
nated for  cause  (or  suspended,  or  given  a  letter  of  repri- 
mand), the  employee  has  no  right  to  be  represented. 

Again,  remember  that  we  are  dealing  in  the  workplace, 
not  a  court  of  law.  Public  managers  have  the  right,  subject  to 
the  collective  bargaining  laws,  to  manage  their  workplace. 
The  Commission  is  forever  balancing  employee 
rights  and  management  rights. 

What  if  you  are  an  employee  who  reasonably  perceives 
that  you  potentially  will  be  disciplined  as  a  result  of  a  meet- 
ing that  you  have  been  told  to  attend,  and  you  request  that 
you  have  a  representative,  and  the  employer  says  you  can't? 
Remember  the  old  rule:  obey  and  grieve.  Make  sure  you 
protect  yourself  by  having  some  evidence  of  the  request  for 
representation.  It  would  be  a  good  idea  to  put  the  request 
to  the  employer  in  writing  . 

If  the  employer  is  later  found  to  have  violated  your  right 
to  representation,  the  discipline  that  results  from  the  meet- 
ing can  be  set  aside  and  a  proper  remedy  can  be  fashioned 
to  correct  any  resulting  harm  to  you. 


There  are  no  rights  to  representation  unless  the 
employee  requests  them.  If  an  employee  goes  to  a 
meeting  and  it  turns  ugly  and  discipline  results,  the  employee 
can't  later  claim  herWeingarten  Rights  were  violated,  unless 
she  requests  representation  before  or  at  the  meeting.  So,  if 
an  otherwise  innocuous  meeting  turns  into  a  hell-raising 
event  that  will  potentially  lead  to  discipline,  the  employee  is 
well  advised  to  ask  that  the  meeting  be  suspended  until  she 
is  able  to  get  a  representative. 

If  you  are  an  employer  how  do  you  handle  Weingarten 
Rights?  First  of  all,  if  the  purpose  of  the  meeting  is  investiga- 
tory and  it  might  lead  to  employee  discipline,  then  let  the 
employee  bring  in  a  representative;  that's  the  law.  If  it  is  not 
your  intention  to  discipline  the  employee  as  a  result  of  the 
meeting,  then  clearly  state  that  fact  to  a  nervous  employee. 
If  the  employee  refuses  to  attend  the  meeting  without  a 
representative  after  you  have  made  it  clear  that  there  will 
be  no  discipline,  you  are  within  your  rights  to  insist  on  her 
attendance.  If  she  does  not  attend,  you  can  discipline  her  for 
non-attendance.  If  she  attends  under  protest,  it  would  be 
unwise  for  any  discipline  to  issue  as  a  result  of  the  meeting. 
As  an  employer/manager  you  have  rights  to  hold  meetings 
unencumbered  by  unreasonable  requests  from  employees 
for  representation. 
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The  collective  bargaining  process  would  fail  if  employers 
were  allowed  to  retaliate  against  employees  for  engaging  in 
union  activities.  All  places  that  have  laws  recognizing 
the  right  of  workers  to  organize  also  have  laws  that 
protect  those  workers  who  are  engaged  in  orga- 
nizing and  other  concerted  activities.  Collective  bar 
gaining  laws  would  be  useless  without  such  protection,  be- 
cause who  would  ever  get  involved  in  union  activity  if  he 
knew  he  would  be  fired  for  it. 

The  law  in  Massachusetts  says  that  employees 
shall  have  the  right  of  self  organization  and  the  right 
to  form,  join,  or  assist  any  employee  organization 
for  the  purpose  of  bargaining  collectively.  Further, 
it  gives  employees  the  right  to  engage  in  lawful 
concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection,  free 
from  interference,  restraint,  or  coercion. 

This  is  very  broad  language  and  is  intended  to  give  maxi- 
mum support  to  anyone  engaged  in  protected  activities.  I 
cannot  emphasize  the  matter  any  more  strongly  than  to  say 
that  the  Commission  takes  very  seriously  an  allegation  that 
an  employer  has  retaliated  against  an  employee  because  of 
his  protected  activity 

Wliat  activities  are  protected.'' Anything  that  has  to  do  with 
legal  union  activities  or  concerted  employee  efforts,  includ- 
ing matters  having  to  do  with  grievances.  Note  carefully  that 
illegal  work  stoppages  (strikes)  are  not  protected  activities 
and  can  lead  to  discipline,  including  termination. 

Let  me  give  you  a  partial  list  of  protected  activities: 

soliciting  union  authorization  cards; 

serving  as  a  union  officer; 

serving  as  a  negotiating  team  member; 

writing  a  union  newsletter; 

seeking  the  help  of  a  union; 

discussing  union  matters  during  lunch  hour; 

making  pro-union  speeches  or  statements; 

speaking  at  public  meetings; 

non-disruptive  picketing; 

distribution  of  pro-union  leaflets  to  the  public; 

communications  to  the  media  in  support  of  the  union; 

conducting  a  vote  of  no  confidence  in  a  supervisor; 

or  prosecuting  a  grievance. 


There  is  a  category  of  activities  that  falls  into  a  tricky  area. 
A  person  voicing  an  individual  complaint  about  working 
conditions  that  have  an  impact  on  the  bargaining  unit  as  a 
whole  is  probably  engaged  in  protected  activity  However 
the  Commission  has  found  in  one  case  where  there  was  no 
union  that  an  employee  raising  concerns  about  the  working 
conditions  had  to  show  that  she  was  not  acting  for  her  sole 
benefit,  and  that  she  was  acting  either  w/th  other  employees 
or  on  the/r  authority. 

The  case  involved  a  part-time  dispatcher  who  complained 
several  times  over  a  period  of  time  about  such  work  condi- 
tion matters  as  scheduling  and  the  lack  of  a  training  manual 
or  standardized  procedures.When  she  was  not  reappointed 
she  said  that  it  was  because  she  had  been  involved  in  con- 
certed, protected  activities.The  Commission  found  that  the 
evidence  that  she  was  engaged  in  concerted  protected  ac- 
tivity was  scant,  and  she  did  not  convince  the  Commission 
either  that  she  was  acting  v^ith  other  employees  or  on  their 
authority 

This  was  a  close  case,  and,  as  usual,  was  decided  based  on 
the  evidence  presented  to  the  Commission.  In  addition  to 
having  written  that  she  "only  could  speak  for  herself,"  the 
employee  had  presented  no  witness  who  indicated  that  she 
was  speaking  for  more  than  herself  Had  she  done  so,  then 
the  outcome  might  have  been  different. 

Intemperate  language  cases  regularly  appear  at  the  Com- 
mission.These  are  cases  where  the  employee  has  been  dis- 
ciplined for  saying  something  nasty  to  a  supervisor  or  other 
representative  of  the  employer  These  cases  are  decided 
based  on  what,  where,  when,  and  why  the  alleged  nasty 
words  were  said.  If  for  example,  an  employee  walks  into  his 
boss's  office  in  the  middle  of  the  workday  and  says,  for  no 
apparent  reason,  that  the  boss  is  a  "dishonest  jerk"  and  the 
boss  disciplines  the  employee  for  insubordination,  then  the 
employee  has  little  chance  of  getting  protection  from  the 
Commission.  Howeven  if  the  same  two  people  are  negoti- 
ating a  contract  and  the  discussion  becomes  heated  with 
both  sides  yelling  epithets  at  each  other  and  during  the  course 
of  the  exchange  the  employee  calls  his  boss  a  "dishonest 
jerk,"  then  the  Commission  would  probably  find  that  the 
employee  should  not  be  disciplined. 
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The  Commission  understands  that  negotiations 
can  be  rough  and  will  look  carefully  as  to  the  ap- 
propriateness of  any  intemperate  language. 

The  line  between  inappropriate,  insubordinate  language 
and  intemperate  language  that  the  Commission  finds  ex- 
cusable because  of  the  "where,  when,  and  why"  of  it  is  bet- 
ter understood  if  we  look  at  a  specific  case. 

In  a  police  department  in  a  town  south  of  Boston,  the 
parties  were  negotiating  a  specific  issue  and  at  least  one 
union  negotiator  was  so  frustrated  that  after  the  negotia- 
tions he  went  back  to  his  desk  and  put  together  an  e-mail 
message  to  his  fellow  union  members.  In  the  message  he 
called  the  negotiators  for  the  employer  one  of  whom  was 
the  chief  of  police,  "liars,  cheats,  and  pigs." The  next  day  a 
printout  of  the  message  appeared  on  a  bulletin  board  and 
the  author  was  disciplined.  It  was  not  known  who  posted 
the  printout.The  Commission,  in  a  decision  that  was  upheld 
by  the  Supreme  Judicial  Court,  held  that  the  discipline  was 
an  acceptable  response  by  the  employer  The  case  might 
have  been  different  if  the  comments  were  made  at  the  ne- 
gotiating table,  especially  if  they  were  in  response  to  name- 
calling  by  the  employer's  negotiators.  In  this  case,  the  com- 
ments weren't  made  in  the  heat  of  battle,  but  rather  were 
made  later;  after  the  employee  had  an  opportunity  to  re- 
flect on  the  matter 

Of  course,  the  safest  behavior  is  to  always  use 
temperate  language,  and,  if  this  is  too  much  to  ask, 
at  least  don't  be  the  first  to  resort  to  epithets. 

Employers  often  say  that  their  worst  employees  get  in- 
volved in  protected  activities  in  order  to  insulate  themselves 
from  discipline.  In  effect,  these  employees  are  hiding  behind 
their  protected  activities.  Does  this  sort  of  thing  occur?  Of 
course  it  does. The  Commission  listens  very  carefully  to  the 
employers  who  make  this  claim  and  then  it  makes  a  deci- 
sion as  to  whether  the  discipline  was  imposed  for  legitimate 
reasons  or  as  retaliation  for  the  employee's  protected  activ- 
ity The  timing  of  the  discipline  is  carefully  examined.  If  the 
employee  files  a  grievance  one  day  and  then  is  disciplined 
the  next  day  for  a  purported  event  that  occurred  five  months 
ago,  the  timing  looks  bad  for  the  employer 

In  these  cases  where  the  worker  is  involved  in  protected 
activity  but  the  employer  convinces  the  Commission  that 
the  employee  has  also  been  involved  in  unprotected  behav- 
ior that  might  merit  discipline,  the  Commission  applies  the 
"but  for'test.This  test  isn't  particularly  helpful  in  that  it  only 
begs  the  question  by  inquiring  as  to  whether  the  employer 
would  not  have  taken  the  adverse  action  but  for  the 
employee's  protected  activity  The  fact  is  that  the  Commis- 


sion looks  at  all  the  relevant  evidence,  makes  judgements  as 
to  the  credibility  of  witnesses  and  then  makes  the  often 
difficult  decision  as  to  what  the  real  reason  was  that  the 
employee  was  disciplined. 


There  is  a  whole  category  of  unfair  labor  practices  that 
come  under  the  heading  chilling  conduct.  These  are  things 
done  by  the  employer  which  have  the  effect  of  interfering 
with  employees  in  the  free  exercise  of  their  collective  bar- 
gaining rights.  Generally  speaking,  the  union  does  not  have 
to  prove  that  the  employer  was  illegally  motivated,  only  that 
the  activity  reasonably  tended  to  interfere  with  the  employ- 
ees' rights. 

Again,  perhaps  examples  of  "chilling  conduct"  will  clarify 
the  matter; 

threats  to  discipline  employees  if  they  file  grievances 
or  prohibited  practice  charges  at  the  Commission; 

surveillance  of  union  activities; 

removal  of  union  literature  from  the  employer's 
bulletin  board  based  on  the  content  of  the  litera- 
ture; or 

an  administrative  inquiry  into  a  no-confidence  vote 
by  the  union. 
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The  trickiest  cases  in  this  area  are  those  involv- 
ing chilling  comments.  For  example,  say  a  town  manager 
calls  a  union  official  into  his  office  and  says,  "If  you  speak 
against  my  budget  at  the  town  meeting,  I  will  lay  you  off." 
That  is  clearly  an  illegal  threat  and  a  violation  of  the  law.  But, 
what  if  the  town  manager  says,  "I'd  like  your  help  with  the 
budget  I've  proposed  to  the  town  meeting."  Just  as  clearly 
there  is  nothing  wrong  with  that  request.  The  close  cases 
occur  when  there  are  statements  made  in  between  these 
two. 

In  a  case  involving  a  town  north  of  Boston,  the  following 
situation  occurred. The  town  manager  called  a  meeting  of 
department  heads  and  union  officials  to  discuss  the  town's 
budget.  He  said  that  if  the  union  representatives  did  not 
support  his  budget  and  tried  to  increase  it  then  he'd  take 
the  more  responsible  position  of  a  lower  budget  which  would 
include  layoffs. 

Was  this  an  illegal  threat  or  simply  an  explanation?  Per- 
haps the  answer  is  easier  to  understand  if  I  tell  you  that  it  is 
not  tine  employer's  motivation  that  is  important;  it  is  the  effect 
that  the  employer's  words  had  on  the  employees.  Did  the  words 
have  the  effect  of  chilling  a  reasonable  employee  from  exer- 
cising his  protected  rights  (in  this  case,  speaking  in  favor  of  a 
higher  budget  amount  at  the  town  meeting)?There  was  tes- 
timony from  a  union  president  that  he  felt  that  the  state- 
ment was  a  threat. 

I  was  the  hearing  officer  in  this  case,  and  I  believed  that 
both  the  town  manager  and  the  union  president  were  act- 
ing in  good  faith.  It  was  a  close  case.  However;  because  the 
town  manager  didn't  need  to  have  bad  intent  in  order  to 
violate  the  law,  and  the  union  president  seemed  like  a  sin- 
cere and  reasonable  person  when  he  said  he  felt  threat- 
ened, the  case  was  decided  in  favor  of  the  union.  I  thought 
that  the  town  manager  should  have  chosen  his  words  a  little 
more  carefully,  and  that  the  words  would  have  "chilled"  a 
reasonable  person  into  refraining  from  action.  (By  the  way 
the  remedy  in  this  case  only  was  a  posting  indicating  that  an 
unfair  labor  practice  had  occurred  and  that  the  manager 
would  refrain  from  such  practices  in  the  future.) 

How  then,  you  might  asl<,  can  an  employer  real- 
istically explain  options  to  the  union?  Very  carefully 
is  the  answer.  Words  are  important.  An  employer 
should  specifically  state  that  he  is  explaining  what  will  hap- 
pen in  the  event  various  budget  options  are  adopted.  If  in 
explaining  these  options,  he  mentions  that  one  of  the  op- 
tions will  most  likely  result  in  layoffs  then  he  has  done  noth- 
ing wrong.  In  the  interest  of  good  labor  relations  the 
Commission  is  interested  in  the  parties  communi- 
cating options  and  ramifications.  Is  it  too  much  to 
ask  that  people  choose  their  words  carefully? 
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When  a  job  is  subject  to  reappointment,  the  employer  has 
an  "unfettered"  right  to  appoint  or  not  reappoint.  Unfet- 
tered, that  is,  except  for  the  fact  that  an  employer  cannot  fail 
to  reappoint  someone  in  retaliation  for  the  employee's  pro- 
tected activities. 

Particularly  at  the  municipal  level,  many  jobs  are  subject 
to  periodic  reappointment.  Usually  these  appointed  posi- 
tions are  higher  level  slots  and  very  often  are  not  bargaining 
unit  positions  because  they  are  managerial  or  confidential. 
Less  often,  but  not  uncommon,  there  are  jobs  further  down 
the  job  ladder  which  are  subject  to  reappointment.  In  some 
towns,  for  instance,  members  of  the  police  force  are  ap- 
pointed for  a  term  of  years  and  must  be  reappointed  to 
continue  their  employment. 

Management's  right  to  not  reappoint,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  is  not  sub- 
ject to  just  cause  or  good  cause.  Management's  right 
is  unfettered  in  the  words  of  Massachusetts'  highest 
courts.  At  the  time  it  announces  not  reappoint- 
ing someone,  management  doesn't  even  have  to 
state  a  reason  for  its  action.  However,  that  unfet- 
tered right  does  not  allow  management  to  retali- 
ate against  an  individual  for  his  union  activities. 


Obviously  if  management  were  free  to  retaliate  for  pro- 
tected activities  there  would  be  no  collective  bargaining  rights 
for  people  subject  to  reappointment.  All  management  would 
have  to  do  is  tell  those  workers  that  if  they  get  involved 
with  unions  they  won't  be  reappointed. 

However,  note  very  carefully  that  just  because  a  person 
is  involved  in  union  activities  doesn't  mean  that  she  will  be 
automatically  reappointed. The  person  has  to  prove  to  the 
Labor  Relations  Commission  that  the  reason  for  her  non- 
reappointment  was  her  protected  activities.  Management, 
of  course,  can  make  the  argument  that  although  the  person 
was  involved  in  protected  activity  that  was  not  the  reason 
for  her  not  being  reappointed  and/or  there  were  other  rea- 
sons for  her  not  being  reappointed. The  Commission  will 
then  make  a  judgement  as  to  the  real  reason. 

The  evidence  that  the  Commission  examines  is  such  things 
as  the  timing  of  events,  the  record  of  the  employee,  and 
whether  the  employer  demonstrated  an  anti-union  bias.  In 
other  words,  the  Commission  will  weigh  all  the  evidence 
and  make  a  decision. 

These  cases  are  among  the  most  difficult  to  decide  that 
the  Commission  handles. 
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It  is  not  unusual  for  a  nnember  of  a  bargaining  unit  to  be  so 
upset  at  the  union  that  he  brings  a  charge  against  it. These 
are  called  duty  of  fair  representation  cases  (DFRs)  and  nine 
tinnes  out  of  ten  the  union  wins  and  the  ticked  off  bargain- 
ing unit  member  gets  more  ticked  off. 

The  reason  that  the  union  wins  most  of  these 
cases  is  that  the  standard  of  review  at  the  Com- 
mission (and  with  most  adjudicatory  agencies  that 
handle  these  cases  in  other  jurisdictions)  is  very 
rigid.  In  order  for  the  union  to  lose,  the  bargaining 
unit  member  has  to  prove  that  the  union's  con- 
duct was  unlawfully  motivated,  arbitrary,  perfunctory, 
or  reflective  of  inexcusable  neg/ect.  This  standard  is 
more  than  just  ordinary  neglect  or  negligence. 

What's  the  difference  between  inexcusable  neglect  and 
mere  neglect  or  excusable  neglect?  In  one  recent  case  where 
the  union  steward  failed  to  file  for  grievance  arbitration  within 
a  necessary  time  period, the  Commission  found  in  the  union's 
favor  based  on  the  fact  that  the  steward's  neglect  was  ex- 
cusable because  he  thought  that  the  grievant  was  going  to 
have  his  own  lav^er  do  the  filing.  In  other  words,  the  stew- 
ard had  an  excuse  for  his  neglect. 

The  union  will  prevail  if  it  can  demonstrate  that  it  gave  a 
matter  careful  consideration  before  making  a  decision,  even 
if  that  decision  may  later  be  proven  wrong.  However  it  would 
be  perfunctory  behavior  if  the  union,  without  giving  the  mat- 
ter serious  consideration,  decided  to  reject  filing  a  claim  for 
arbitration.  In  this  case,  the  charging  party  could  win  its  DFR 
charge  against  the  union. 

Sometimes,  even  when  the  union  acts  in  an  arbitrary 
perfunctory  inexcusably  negligent  way  it  can  still  get  off  the 
hook  because  the  initial  burden  is  on  the  employee  to  show 
that  the  grievance  that  got  fouled  up  by  the  union  was  not 
clearly  frivolous.  In  other  words,  no  matter  how  bad  the 
union's  behavior  the  employee  has  to  show  that  the  initial 
claim  against  the  employer  had  some  merit. 

This  is  known  as  the  not  dearly  frivolous  test,  and  it  makes 
sense  if  you  look  at  the  matter  in  terms  of  why  should  the 
union  have  to  provide  a  remedy  if  the  chances  of  the  em- 
ployee initially  prevailing  against  the  employer  were  negli- 
gible. Why  should  the  union  have  to  provide  a  remedy  to  a 
matter  that  never  would  have  been  remedied  even  if  the 
union  had  acted  in  a  responsible  way? 


But  assuming  some  merit  to  the  en^ployee's  underlying 
case  against  the  employer  the  union  will  also  lose  a  DFR 
case  when  it  chooses  not  to  represent  a  bargaining  unit 
member's  claim  because  the  person  has  not  paid  her  dues. 
It  IS  the  law  that  a  union  must  represent  a  non-paying  dues 
nnennber  just  as  well  as  a  nnennber  who  has  fully  paid  her  dues. 

Sometimes  a  union  has  to  choose  one  bargaining  unit 
member  over  another  For  instance,  if  there  is  an  issue  re- 
garding seniority  and  the  bargaining  unit  member  who  loses 
out  asks  the  union  to  pursue  a  claim  against  the  employer 
the  union  can  choose  not  to  handle  the  claim.  But,  the  union 
is  well  advised  to  consider  carefully  before  deciding  and  to 
document  the  decision  process,  because  the  Commission  will 
review  the  union's  decision-making  process  before  deciding  a 
case.  In  fact,  the  Commission  will  review  the  particular  cir- 
cumstances of  each  case  to  determine  whether  the  union's 
investigation  was  sufficient  for  it  to  make  a  reasoned  judge- 
ment in  deciding  to  abandon  or  pursue  a  grievance.  How- 
ever remember  that  the  Commission  will  not  find  against 
the  union  if  it  has  made  the  wrong  decision  as  long  as  it  has 
used  reasoned  judgement. 

What  happens  if  the  union  leadership  enters  into  an  agree- 
ment with  the  employer  without  a  favorable  vote  of  the 
membership  as  required  by  the  union's  constitution  and  by- 
laws? If  you  are  a  bargaining  unit  member  who  is  unhappy 
with  the  union  violating  its  own  constitution,  your  remedy  is 
with  the  courts  and  not  the  Commission. The  Commission 
does  not  involve  itself  in  the  internal  operations  of  the  union. 
You  will  need  to  bring  some  type  of  action  in  the  civil  courts 
rather  than  filing  a  DFR  charge  at  the  Commission. 

What  if  you  are  a  bargaining  unit  member  who  has  testi- 
fied on  the  employer's  behalf  at  a  grievance,  arbitration,  or 
action  at  the  Commission  and  the  union  has  retaliated  against 
you?  In  a  case  where  the  employer  filed  an  unfair  labor  prac- 
tice charge  against  the  union,  the  Commission  has  found 
against  the  union  when  it  distributed  written  criticism  of 
employees  who  testified  for  the  employer  at  an  arbitration 
hearing.The  Commission  wants  to  give  the  union  a  certain 
amount  of  leeway  in  communicating  with  its  members;  how- 
ever, the  Commission  has  a  strong  interest  in  protecting  the 
fairness  of  the  grievance  and  arbitration  process  as  well  as 
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the  process  of  matters  that  appear  at  the  Commission.  In- 
timidation of  witnesses  is  not  good  for  the  system.  In  the 
case  just  mentioned,  the  union  sent  to  its  members  and 
posted  a  communication  that  said  among  other  things: 

[Here  the  union  names  specific  people  who  are 
members  of  the  unit]  have  again  displayed  their 
contempt  and  disrespect  for  fellow  bargaining  unit 
members  and  the  Union  by  acting  as  scripted,  well- 
programmed  witnesses  for  this  employer,  ever 
willing  to  sacrifice  your  rights. 

The  Commission  ruled  that  the  nasty  tone  of  this  docu- 
ment went  too  far  and  would  serve  to  intimidate  not  only 
the  specific  witnesses  named  but  anyone  else  who  might  be 
tempted  to  testify  in  the  future. 

The  remedy  in  the  case  of  a  successful  DFR  case  against 
a  union  can  be  quite  severe,  especially  since  the  employer  is 
not  a  party  to  the  case  and  will  not  be  subjected  to  the 
Commission's  remedy  For  example,  if  a  union  has  been  found 
inexcusably  negligent  in  not  pursuing  a  grievance  which  re- 
sulted in  an  employee's  termination,  the  union  will  be  re- 
sponsible for  all  the  employee's  monetary  loss. The  Com- 
mission, in  its  orden  will  tell  the  union  to  take  steps  to  ask 
the  employer  to  waive  the  time  limits  contained  in  the  par- 
ties' contractual  arbitration  provisions,  but  the  employer  is 
under  no  obligation  to  do  so,  and  if  it  doesn't  cooperate  the 
union  is  in  for  a  big  financial  loss. 

Perhaps  an  example  will  help  you  to  better  understand. 
Recently  the  Commission  decided  a  matter  which  I  call:"The 
Mustard  on  the  Face  Case."  A  mental  health  worker  took  a 
group  of  patients  for  a  ride  to  view  the  foliage.  A  patient 
saw  a  canteen  truck  on  the  side  of  the  road  and  said  that  he 
wanted  a  hot  dog.  Because  of  the  danger  of  choking  there 
was  a  department  rule  against  allowing  patients  to  eat  hot 
dogs. The  patient  became  agitated  when  the  mental  health 
worker  refused  to  stop  for  the  hot  dog  and  his  agitation 
began  to  spread  to  other  patients.The  mental  health  worker 
made  a  judgement  call  and  decided  that  the  best  course  of 
action  was  to  allow  the  patient  to  get  a  hot  dog.  Later,  the 
worker  said  that  he  took  precautions  against  the  patient 
choking,  and,  fortunately  there  was  no  choking  incident. 
FHowever;  unfortunately  for  the  worker,  the  patient  had 
mustard  on  his  face  when  he  returned  to  the  mental  health 
facility  and  this  was  noticed  by  the  mental  health  worker's 
supervisor,  who  reported  the  incident. 


The  worker  who  othenA/ise  had  a  good  record,  was  ter- 
minated from  employment.  FHe  grieved  and  was  represented 
by  his  union  at  the  first  step.The  grievance  was  denied  and 
the  union  was  told  it  had  until  a  certain  date  to  file  for 
arbitration. The  union  filed  nineteen  days  too  late,  and  the 
request  for  arbitration  was  returned  as  untimelyTwo  years 
later  the  worker  was  still  unemployed. 

Partly  because  of  the  worker's  good  past  record,  the 
Commission  determined  that  his  chances  before  an  arbitra- 
tor were  not  so  weak  that  they  were  minimal  or  hopeless. 
Therefore,  his  case  was  not  "clearly  frivolous."  The  union 
then  had  an  opportunity  to  demonstrate  that  although  the 
case  was  not  clearly  frivolous  it  was  without  merit.The  union 
did  not  convince  the  Commission  that  this  was  so. 

The  union  offered  no  excuse  for  its  late  filing  and  the 
Commission  determined  that  the  late  filing  constituted  "in- 
excusable negligence."The  issue  then  became  what  remedy 
would  be  ordered  and  the  Commission  said  that  the  union 
bears  the  risk  of  uncertainty  as  to  how  an  arbitrator  would 
have  decided  the  case.  In  other  words,  the  union  will  have 
to  pay  the  mental  health  worker's  back  wages  that  he  lost 
as  well  as  future  wages  (subject  to  the  worker  mitigating 
damages  by  getting  other  employment).  As  of  the  writ- 
ing of  this  document,  the  case  has  been  further  appealed  to 
the  Massachusetts  Appeals  Court. 

Concurrent  Jurisdiction 

Unlike  most  issues  regarding  public  sector  unfair  labor 
practices  in  Massachusetts,  the  Labor  Relations  Commis- 
sion shares  jurisdiction  over  DFR  cases  with  the  Superior 
Court.  In  other  words,  you  can  bring  forth  a  DFR  case  in 
either  place.  Additionally  it  should  be  noted  that  the  Com- 
mission is  an  administrative  body  concerned  with  unfair  la- 
bor practice  cases.  In  some  cases  in  which  bargaining  unit 
members  feel  they  haven't  got  a  fair  shake  from  the  union, 
an  action  in  court  (not  the  Commission)  for  breach  of  con- 
tract might  be  more  appropriate. 
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It  is  a  violation  of  the  law  for  public  employees  to 
strike  or  induce  or  encourage  a  strike,  work  stop- 
page, slowdown  or  any  withholding  of  services. 

Whenever  a  strike  is  about  to  occur  the  employer  is  sup- 
posed to  petition  the  Commission  and  ask  it  to  investigate. 
(The  Commission  will  take  no  action  unless  the  employer 
asks.)  The  Commission  immediately  schedules  an  investiga- 
tion. This  investigation  takes  the  form  of  a  hearing  at  the 
Commission's  offices,  v\/here  the  Commission  first  listens  to 
the  employer  and  then  the  union,  to  determine  whether  a 
strike  or  an  illegal  work  stoppage  is  occurring. 

If  the  Commission  finds  that  there  is  a  violation  of  the 
law,  it  will  order  the  union  membership  back  to  work. The 
Commission  has  no  ability  to  fine  the  union  or  its  members 
if  the  order  is  not  obeyed. The  employer  and/or  the  Com- 
mission can  ask  that  the  Superior  Court  enforce  the 
Commission's  order  If  the  Superior  Court's  order  is  not 
obeyed,  the  court  may  find  that  the  union  is  in  contempt 
and  fine  the  union.  Usually  these  fines  are  assessed  daily 
until  the  union  goes  back  to  work. 

The  end  result  of  this  is  that  a  public  union  can  strike  for 
several  days  before  it  will  cost  the  union  anything.  It  takes  a 
day  or  two  to  get  the  Commission  to  hold  its  investigation 
and  issue  an  order,  another  day  to  get  before  a  Superior 
Court  judge,  another  day  or  two  to  get  back  to  the  Supe- 
rior Court  for  a  contempt  hearing,  and  then  the  judge  usu- 
ally makes  the  fines  prospective  to  the  next  work  day 

It  is  extremely  rare  for  a  union  representing  public  safety 
officers  to  strike  or  even  threaten  a  strike;  however,  unions 
representing  non-public  safety  bargaining  units  sometimes 
do  hold  out  the  threat  of  a  work  stoppage  as  a  bargaining 
tool,  especially  when  there  has  been  no  contract  for  a  long 
period  of  time.  Some  union  officials  argue  that  even  though 
strikes  are  illegal,  threats  of  strikes  or  actual  work  stoppages 
are  necessary  to  provide  motivation  to  the  employer  and 
public  to  get  stalled  negotiations  going. 

It  must  be  pointed  out  that  work  to  rule  is  not 
illegal.  Work  to  rule  actually  means  to  work  to  the  mini- 
mum extent  that  the  rules  allow  without  breaking  the  law. 


However  there  is  a  fine  line  between  work  to  rule  and 
an  illegal  work  stoppage.  For  example,  if  teachers  in  a  school 
system  have  always  written  college  recommendation  let- 
ters for  students,  that  work  has  become  part  of  their  work 
obligation  and  not  doing  the  recommendations  will  consti- 
tute an  illegal  work  stoppage. 

Most  cases  of  illegal  strikes  are  clearer  than  that  example. 
More  often,  what  the  Commission  is  looking  at  when  it  in- 
vestigates a  purported  strike  is  a  situation  where  all  or  al- 
most all  of  the  bargaining  unit  members  don't  show  up  to 
work  and  are  picketing  with  signs  saying  that  they  are  on 
strike.  (The  picketing,  by  the  way  is  legal  as  long  as  the  pick- 
eters  are  not  supposed  to  be  working.) 

To  determine  whether  there  is  a  strike  or  withholding  of 
services,  the  Commission  considers  three  factors: 

1 )  whether  the  service  is  one  which  employees 
must  perform  as  a  condition  of  employment; 

2)  whether  the  service  is,  in  fact,  being  withheld  or 
is  about  to  be  withheld;  and 

3)  the  party  responsible  for  the  withholding  of 
service. 

Perhaps  a  couple  of  examples  might  make  this  clearer  An 
individual's  refusal  to  work  overtime  where  such  refusal  has 
always  been  permitted  is  certainly  not  an  illegal  work  stop- 
page. However  where  overtime  is  required  by  contract  or 
is  emergency  in  nature  and  there  is  concerted  refusal  by  bar- 
gaining unit  members  to  work  overtime,  that  will  constitute 
an  illegal  work  stoppage.  Also,  bargaining  unit  members'  con- 
certed refusal  to  maintain  professional  certification  which  is 
required  to  perform  their  duties  of  employment  would  be 
considered  an  illegal  strike. 

The  fact  that  a  contract  has  expired  doesn't  mean  that 
there  are  no  defined  job  duties.The  duties  remain  the  same 
as  they  were,  and  the  expiration  of  a  contract  does  not 
allow  the  bargaining  unit  to  refuse  to  perform  those  duties. 
Failure  to  do  so  is  a  strike. 
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33  Strike 


The  employer  doesn't  have  to  wait  for  an  actual 
work  stoppage  before  it  files  a  strike  petition  with 
the  Commission. The  Commission  can  investigate 
and  issue  an  order  whenever  a  strike  is  occurring 
or  about  to  occur.  But,  the  Commission  has  defined 
about  to  occur  to  mean  that  nothing  stands  between 
the  filing  of  the  petition  and  the  actual  work  stop- 
page— except  time.  In  other  words,  the  final  steps 
have  been  taken  by  the  union  prior  to  its  actually 
being  on  strike.  If  the  union  has  merely  threatened 
to  take  a  strike  vote,  the  Commission  has  found 
that  there  is  not  yet  a  violation  of  the  law,  because 
the  actual  vote  stands  in  the  way  of  the  strike  (and, 
who  knows  how  the  vote  will  go). 

Some  employers  come  into  the  Commission  assuming 
that  because  there  has  been  a  newspaper  story  indicating 
that  there  is  a  strike  going  on  that  the  employer's  burden  of 
proving  that  a  strike  exists  is  a  minimal  exercise.  Not  so.  The 
Commission  does  not  consider  media  stones  to  be  sufficient 
documentation  thot  a  strke  is  occurnng.  As  part  of  its  investi- 
gation, the  Commission  w\\\  accept  media  accounts  of  the 
events,  but  it  has  consistently  found  that  more  evidence 
beyond  media  accounts  is  necessary 


The  best  evidence  would  be  such  things  as  eyewitness 
accounts  or  statistical  information  indicating  employee  ab- 
sentee rates  so  high  that  only  a  strike  could  be  the  explana- 
tion. An  employer  who  is  not  prepared  to  demonstrate  that 
an  illegal  work  stoppage  is  occurring  or  about  to  occur  will 
be  disappointed  with  the  Commission's  response.  The  old 
rule  of  thumb  applies:  you  are  always  better  off  with  too  much 
rather  than  too  little  evidence. 

The  Commission  is  not  interested  in  being  involved  with 
a  strike  petition  after  a  strike  is  over  unless  the  employer 
alleges  that  the  work  stoppage  is  part  of  an  on-going  "hop- 
scotch strike."  In  other  words,  the  union  intends  to  strike  a 
day  or  two  now  and  then  a  day  or  two  later  perhaps  indefi- 
nitely into  the  future. This  is  not  a  problem  that  the  Com- 
mission and  courts  often  see,  but  I'm  sure  there  would  be 
no  problem  fashioning  an  appropriate  remedy 
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Layoffs  or  Reductions  in  Force 


Layoffs,  or  reductions  In  force  (RIF's),  are  part  of  a 
core  managerial  right  to  determine  the  service 
level  that  management  v/'iW  offer  to  the  public.  As 
such,  the  decision  to  bargain  over  the  RIF  Is  not  a 
mandatory  subject  of  bargaining.  However  (and 
this  is  a  big  "however"),  the  impact  of  a  reduction 
in  force  requires  bargaining  to  resolution  or  im- 
passe. 

Generally,  that  means  that  any  actual  layoffs  have  to  wait 
until  after  the  impact  bargaining  is  done.  What  sort  of  things 
are  included  in  the  "impact?"  Such  things  as;  How  are  the 
layoffs  or  reductions  in  force  going  to  proceed?  How  will 
the  work  get  done?  Are  there  any  safety  issues  with  having 
fewer  people  doing  the  work?  Will  overtime  be  required  to 
get  the  work  done? 

Under  certain  circumstances,  management  might  be  able 
to  implement  a  layoff  or  RIF  prior  to  bargaining  the  impact 
to  resolution  or  impasse.  If  a  financial  emergency  occurred, 
the  employer  would  argue  that  it  had  no  money  to  pay 
everyone  so  it  had  to  lay  off  people  before  the  impacts 
were  fully  bargained.  Management  is  at  risk  when  it  does 
this  because  the  Commission  will  determine  if  an  emer- 
gency really  existed.  It  would  be  good  labor  relations  if  man- 
agement, upon  discovering  a  financial  emergency  bargained 
intensely  to  reach  resolution  or  impasse. 

Some  unions  work  under  the  incorrect  assump- 
tion that  they  can  avoid  layoffs  by  Including  a  guar^ 
antee  of  staff  size  in  the  collective  bargaining  agree- 
ment. This  guarantee  is  only  good  for  the  first  year  that  the 
agreement  is  funded  by  the  legislative  authority  Future  leg- 
islatures cannot  be  bound  by  a  minimum  manning  (staffing) 
provision  after  the  first  year  and  do  not  have  to  fully  fund 
the  agreement  in  subsequent  years. 


However  there  is  an  advantage  for  the  union  to  negoti- 
ate a  contract  that  requires  a  certain  number  of  personnel. 
That  advantage  is  that  the  executive  branch  is  required  to 
request  the  proper  funding  level  from  the  legislature  (even 
though  the  request  does  not  have  to  be  granted  by  the 
legislative  body).  Additionally  that  funding  level  must  be  sup- 
ported, at  the  very  least,  by  those  members  of  the  execu- 
tive branch  who  originally  negotiated  or  signed  the  agree- 
ment. 

In  practice,  this  means  that  the  selectmen  of  a  town  must 
present  a  fully  funded  contract  to  the  town  meeting  not  just 
in  the  first  year  of  the  contract  but  in  years  two  and  three  as 
well.  And,  at  the  very  least,  those  selectmen  who  signed  the 
contract  must  support  the  funding.  What  if  none  of  the  or- 
iginal selectmen  who  were  involved  in  the  contract  survive 
in  office  for  subsequent  years?  The  Commission  has  never 
addressed  this  problem,  but  I'm  sure  the  contract,  fully  funded, 
would  have  to  be  presented  to  the  town  meeting  for  action. 
The  town  meeting  would  then  vote  the  funding  or  not.  (For 
more  discussion  on  the  need  to  "support"  agreements  see 
chapter  I  I,  "After  the  Agreement") 
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Privatizing 


The  word  "privatize"  means  taking  work  that  has  been  per- 
fornned  by  public  employees  and  contracting  it  out  to  pri- 
vate vendors.  It  is  called  "outsourcing"  when  non-public  em- 
ployers do  it. 

Generally  the  public  employer  privatizes  because  he  feels 
that  it  will  save  the  taxpayers  money  or  get  the  work  done 
more  efficiently  Occasionally  we  hear  allegations  that  the 
employer  is  trying  to  privatize  in  order  to  retaliate  against 
the  union,  but  for  purposes  of  this  chapter  let's  assume  that 
the  employer  has  good  motives. 

When  can  a  public  sector  employer  privatize? 
Only  after  he  has  negotiated  to  resolution  or  impasse 
with  the  union  representing  the  bargaining  unit 
members  who  will  be  affected.  In  other  words,  an 
employer  can't  make  a  decision  to  privatize  one 
day  and  then  do  it  the  next  in  the  absence  of  fulfill- 
ing its  bargaining  obligation. 

Employers  often  make  the  argument  that  a  strong  man- 
agement rights  clause  gives  them  the  power  to  privatize.  If 
you  refer  to  my  chapters  on  management  rights  clauses 
(chapter  1 0)  and  waiver  of  the  right  to  bargain  (chapter  9), 
you  will  see  that,  in  the  absence  of  evidence  that  the  em- 
ployer and  the  union  consciously  considered  the  change 
(privatization  in  this  case)  at  the  time  that  the  management 
rights  clause  was  negotiated,  the  management  rights  clause 
bestows  no  power  to  make  the  change  without  further 
bargaining.  If  the  employer  can  convince  the  Commission 
that  the  parties  did  intend  that  the  management  rights  clause 
cover  the  eventuality  of  privatization,  then  the  employer  can 
successfully  defend  its  privatization  initiative.  However,  the 
fact  that  the  language  of  the  contractual  management  rights 
provision  doesn't  specifically  mention  such  an  important  is- 
sue as  privatization  (after  all,  it  might  put  part  or  all  of  the 
bargaining  unit  out  of  work)  would  cast  substantial  doubt 
on  whether  the  union  agreed  in  advance  to  privatize. 

Some  state  bargaining  unit  contracts  do  contain  language 
about  privatizing  or  subcontracting  out  work  performed  by 
bargaining  unit  members.  One  such  clause  creates  a  special 
labor-management  committee  to  advise  the  department 
head  on  contracting  out.  If  an  employer  wants  to  take  ad- 
vantage of  this  clause  in  order  to  privatize,  he  should  be 
sure  that  the  language  is  very  specific  and  that  the  provi- 
sions of  the  contract  are  carefully  followed. 


Privatization  in  its  purest  sense  is  transferring  bargaining 
unit  work  to  non-bargaining  unit  personnel,  and  it  is  an  un- 
fair labor  practice  unless  the  employer  first  fulfills  his  bar- 
gaining obligation  Some  people  get  confused  because 
they  believe  that  privatization  is  a  "level  of  ser- 
vices" issue  and  therefore  is  a  core  managerial 
decision,  only  the  impacts  of  which  have  to  be  bar- 
gained. However,  if  the  employer  is  still  paying  for 
the  service  after  it's  been  privatized,  then  the  de- 
cision is  not  a  level  of  services  issue.  Level  of  services 
would  occur  in  the  case  where  an  employer  no  longer  pro- 
vided or  paid  for  the  service.  For  example,  a  town  may  de- 
cide to  no  longer  provide  ambulance  services  for  its  citizens, 
thereby  requiring  the  citizens  to  pay  directly  for  the  service 
to  a  private  ambulance  company  That  is  a  level  of  services 
decision — the  town  has  gone  out  of  the  business  of  provid- 
ing ambulances.This  is  very  different  from  a  situation  in  which 
the  town  decides  to  eliminate  its  own  ambulance  drivers 
and  vehicles  by  subcontracting  out  to  a  private  company 
who  will  be  paid  by  the  town.  In  this  case  the  town  is  still 
paying  for  and  providing  the  service.  It  didn't  change  the 
level  of  service  it  was  providing;  it  only  changed  the  pro- 
vider and  it  would  be  an  unfair  labor  practice  to  do  so  un- 
less the  town  first  fulfilled  its  bargaining  obligation  with  the 
union. 


It  should  be  noted  that  the  legislature  has  passed  a  law 
which  requires  state  employers  to  financially  justify  any 
privatization  before  the  privatization  occurs.  However,  this 
law  only  applies  to  state  employees  and  not  municipal  or 
county  employees. 


42 


< 


Health  Insurance 


This  chapter  and  the  three  followmg  it  discuss  matters  that 
often  come  before  the  Labor  Relations  Commission  as  part  of 
an  unfair  labor  practice  charge. 

Health  insurance  is  a  mandatory  subject  of  bar- 
gaining. It  is  treated  like  all  other  mandatory  subjects  of 
bargaining.  In  other  words,  an  employer  can't  make  a  unilat- 
eral change  in  health  insurance  (for  example,  the  amount  of 
employee  contribution  or  the  amount  of  coverage)  with- 
out giving  adequate  prior  notice  and  an  opportunity  to  bar- 
gain to  impasse  or  resolution. 

And  yet,  health  insurance  cases  come  into  the  Commis- 
sion at  an  uncommonly  high  rate.The  reason  forthis  is  prob- 
ably because  of  the  number  of  variables  concerning  health 
insurance  and  the  large  amount  of  money  that  can  be  in- 
volved. 

A  good  number  of  cases  arise  because  of  the  employer 
switching  providers  without  bargaining  with  the  union.  How 
does  the  Commission  view  these  cases?  First  off,  if  there  is 
language  in  the  collective  bargaining  agreement  that  speaks 
to  the  issue  then  that  is  important.  If  for  instance,  the  collec- 
tive bargaining  agreement  specifically  gives  the  employer  the 
right  to  change  providers,  then  that  is  helpful  information, 
but  it  may  not  be  conclusive  unless  the  agreement  specifies 
that  the  employer  may  unilaterally  alter  other  things  that 
may  be  affected  such  as  premiums  and  coverage.  In  other 
words,  the  agreement  may  be  definitive  regarding  switching 
providers,  but  if  that  switch  is  going  to  change  the  coverage 
or  the  amount  of  premium  contribution  that  the  employ- 
ees have  to  pay  then  those  issues  have  to  be  bargained  to 
resolution  or  impasse  before  the  change  can  be  made,  un- 
less the  contract  has  specifically  addressed  those  issues. 

If  there  is  no  language  in  the  collective  bargaining  agree- 
ment that  allows  the  employer  to  switch  health  insurance 
providers,  then  the  switch  itself  probably  should  be  bargained. 
The  Commission  has  specifically  said  that  an  employer  must 
bargain  over  a  decision  to  change  insurance  plans.  Note 
carefully  that  if  the  provider  is  being  changed,  but  the  plans 
are  identical,  the  employer  may  get  away  with  the  switch 
without  bargaining.  The  Commission  decision  will  revolve 
around  whether  or  not  the  switching  of  providers  in  any 
way  affects  the  bargaining  unit  membership.  Will  it  change 


the  quantity  or  quality  of  the  medical  coverage?  Will  the 
employees'  contribution  change?  Does  the  deductible 
change?  If  the  change  is  one  where  as  far  as  the  employees 
are  concerned  nothing  is  different  but  the  name  of  the  pro- 
vider; then  the  employer  probably  will  not  be  found  to  be 
committing  an  unfair  labor  practice.  But,  how  often  is  that 
going  to  be  the  case?  Almost  always,  changing  the  provider 
will  have  some  substantive  change  that  will  affect  employ- 
ees, and  the  law  favors  bargaining. 

There  are  state  laws  which  affect  health  insurance.  For  in- 
stance, one  law  specified  a  procedure  that  a  municipality 
follow  prior  to  purchasing  health  insurance  for  its  employ- 
ees. It  called  for  the  creation  of  an  insurance  advisory  com- 
mittee, comprised  of  representatives  of  all  groups  of  em- 
ployees affected  by  the  purchase  of  insurance.  At  least  one 
municipality  took  that  to  mean  that  all  it  had  to  do  was  deal 
with  the  advisory  committee  before  buying  health  insur- 
ance. But  that  was  not  the  case.  The  Commission  determin- 
ed that  the  law  did  not  let  the  employer  off  the  hook  with 
the  unions.  It  still  had  to  negotiate  with  the  unions  the  same 
as  it  did  over  any  other  mandatory  subject  of  bargaining. 

Another  law  required  that  the  employees  contribute  a 
specified  minimum  percentage  of  the  overall  premium.  In 
places  where  the  employees  were  contributing  less  than 
that  amount,  some  employers  thought  they  could  change 
the  amount  to  conform  to  the  statute  without  any  type  of 
bargaining  with  the  union.  At  the  very  least,  this  would  still 
require  impact  bargaining.  In  other  words,  if  the  legislature 
has  mandated  that  each  employee  pay  a  certain  percentage, 
the  employer  still  has  to  bargain  over  the  impact  of  that  law. 

With  respect  to  state  employees,  by  statute  the  Group 
Insurance  Commission  (GIC),  which  is  an  independent  com- 
mission and  is  not  an  employer  as  defined  by  the  law,  makes 
decisions  regarding  the  insurance  for  state  employees.There- 
fore,  the  employer  does  not  make  these  decisions.  Does 
that  mean  the  employer  has  no  bargaining  obligation?  No. 
The  Labor  Relations  Commission  has  found  that  the  em- 
ployer must  still  bargain  over  the  impacts  of  the  decisions 
made  by  the  GIC.This  is  a  limited  bargaining  obligation,  but 
it  demonstrates  again  that  the  Commission  and  the  law  fa- 
vor bargaining  over  not  bargaining. 
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Telephones 


Very  often  in  the  public  sector;  the  use  of  telephones  be- 
comes an  issue  between  management  and  employees.  Al- 
though it  may  not  be  proper  to  use  telephones  which  are 
paid  for  with  taxpayers'  dollars  for  personal  calls,  as  a  prac- 
tical matter  there  are  thousands  of  such  calls  made  each 
day  by  public  employees.  It  can  be  argued  that  it  actually 
saves  tax  dollars  to  allow  personal  calls  on  these  phones 
rather  than  requiring  the  public  employee  to  interrupt  his 
routine  and  leave  his  desk  to  find  a  pay  phone.  In  this  age 
when  most  families  have  both  parents  working,  it  is  unreal- 
istic to  believe  that  personal  issues  will  not  intrude  occa- 
sionally into  the  business  day 

Management  people  are  aware  of  this  issue  and  tend  to 
ignore  the  occasional  use  of  phones  for  personal  calls. The 
problem  occurs  when  you  have  abusers.  Perhaps  an  em- 
ployee has  just  found  the  woman  of  his  dreams  and  his  idea 
of  courtship  is  to  call  her  every  three  minutes.  Or  perhaps 
an  employee  has  a  sister  in  Seattle  whom  she  feels  she  needs 
to  speak  with  every  day  These  are  real  problems  which 
management  has  to  address. 

These  problems  become  labor  relations  issues 
when  management  tries  to  change  a  past  practice 
without  bargaining.  Here  is  a  typical  scenario:  there  has 
been  an  election;  new  management  comes  in;  the  new  man- 
agers feel  that  they  should  try  to  cut  costs;  they  look  at  their 
expenses  and  the  telephone  bill  stands  out;  they  issue  an 
order  prohibiting  all  private  calls  and  remove  half  the  phones 
from  service;  it  has  never  occurred  to  management  to  dis- 
cuss this  issue  with  the  union;  the  union  files  an  unfair  labor 
practice  charge  with  the  Labor  Relations  Commission  argu- 
ing that  the  employer  has  made  a  unilateral  change  without 
bargaining.The  union  will  probably  win.  Management  (even 
though  it  was  the  old  management)  had  allowed  a  past  prac- 
tice: the  use  of  telephones  for  personal  calls. This  is  a  prac- 
tice which  has  become  a  term  and  condition  of  employ- 
ment. In  order  to  change  this  practice,  management  must 
notify  the  union  that  it  wants  to  bargain  about  the  change, 
and  then  there  must  be  bargaining  to  resolution  or  impasse. 


If  I  were  management,  and  I  discovered  a  problem  involv- 
ing abuse  of  the  telephones,  I'd  call  the  union  and  say  that 
we  had  a  problem  that  we  should  try  to  resolve,  and  I'd  be 
very  specific  about  the  problem.Very  often,  these  problems 
are  caused  by  just  a  few  people.  Rather  than  taking  an  ap- 
proach which  punishes  the  entire  bargaining  unit  for  the 
sins  of  a  few,  I  would  try  to  solve  the  specific  problem  by 
trying  to  get  directly  to  the  abusers.  Ask  the  union  how  it 
believes  the  issue  should  be  addressed.  I'd  be  naive  if  I  said 
that  all  unions  would  be  willing  to  help  management  solve 
such  a  problem,  but  what  is  lost  by  trying  to  cooperatively 
solve  the  problem? 

A  very  common  issue  involves  the  use  of  tele- 
phones for  union  business.  Union  business  in  the  public 
sector  can  easily  be  construed  and  defended  as  "official" 
business  and  not  personal  business.  However,  a  problem 
can  arise  when  a  management  person  grows  to  dislike  some 
union  official  and  decides  that  a  good  way  to  get  "at"  that 
person  or  the  union  is  to  take  away  phone  use.  Guess  how 
the  Labor  Relations  Commission  would  decide  this  case. 
Or,  using  a  common  expression  heard  today:  what  part  of 
the  words  "labor  relations"  don't  you  understand?  Of  course 
the  Commission  is  going  to  be  very  sensitive  about  allowing 
a  union  to  transact  its  business  over  the  telephones  at  work 
if  it  has  always  been  allowed  to  do  so. 

On  the  other  hand,  if  there  has  never  been  a  past  prac- 
tice of  allowing  union  use  of  these  telephones  there  is  noth- 
ing that  requires  management  to  allow  it.  ft  may  be  a  good 
practice  from  a  labor  relations  point  of  view,  but  it's  not 
required. 
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Smoking  in  the  Workplace 


Over  the  years,  there  have  been  numerous  cigarette  smok- 
ing cases  that  have  come  before  the  Commission.  Speaking 
for  myself  I  believe  the  issue  is  almost  finally  resolved  now 
that  there  are  studies  which  demonstrate  that  secondhand 
smoke  is  dangerous.The  health  ramifications  will  most  likely 
consume  other  issues. 

In  the  past,  smoking  on  the  job  was  considered  to  be  a 
mandatory  subject  of  bargaining,  and  if  the  employer  wanted 
to  restrict  or  eliminate  the  use  of  cigarettes  by  employees, 
she  had  to  bargain  to  impasse  or  resolution.  I  know  that 
some  of  you  reading  this  are  thinking  that  something  as  bad 
as  smoking  should  never  have  been  a  mandatory  subject  of 
bargaining.  Perhaps  you  are  looking  from  the  perspective  of 
the  hindsight  offered  to  us  today  but  it  wasn't  too  long  ago 
that  smoking  was  viewed  with  a  lot  less  concern.  Most  of  us 
non-smokers  didn't  start  getting  annoyed  about  the  harm 
and  nuisance  of  cigarettes  until  the  mid  1980s. 

Nowadays,  it's  not  fashionable  to  be  tolerant  of  smokers. 
And  the  Zeitgeist  of  the  '80s  and  '90s  has  led  to  numerous 
statutes  and  by-laws  banning  smoking  in  public  places.When 
there  is  a  law  against  smoking,  the  Commission  has,  in  the 
past,  still  required  the  employer  to  bargain  over  the  impacts 
of  the  laws  banning  smoking  by  employees  in  public  build- 
ings. "What  sort  of  impacts?"  you  might  ask.  How  about 
offering  alternative  places  to  satisfy  the  habit?  How  about 
offering  employees  the  opportunity  to  get  involved  in  a  pro- 
gram to  quit  the  habit? 


The  most  recent  series  of  cases  that  the  Commission  has 
dealt  with  have  involved  an  employer  unilaterally  preventing 
an  employee  from  smoking  in  a  place  where  smoking  is  not 
banned  by  law.  For  instance,  a  police  chief  said  no  more 
smoking  in  cruisers  The  Commission  found  in  favor 
of  the  union  and  said  that  the  issue  would  have  to 
be  bargained,  but  a  careful  reading  of  the  case  will 
show  that  it  was  a  hollow  victory  for  smokers  be- 
cause the  Commission  explained  that  the  employer 
who  can  demonstrate  that  a  health  hazard  to  the 
public  or  other  employees  is  caused  by  allowing 
employees  to  smoke  will  most  likely  prevail  in  the 
next  case. 

In  the  case  of  disallowing  smoking  in  the  cruiser  the  em- 
ployer tried  to  offer  evidence  of  the  harmful  effects  of  sec- 
ondhand smoke.  The  trouble  was  that  the  record  of  the 
case  was  closed  and  the  employer  tried  to  submit  the  evi- 
dence late,  and  it  was  not  accepted  by  the  Commission.The 
next  employer  who  wishes  to  prevent  smoking  will  likely 
have  an  easier  time  of  it. 

But  why  not  bargain  with  the  union  about  this  matter? 
Will  it  hurt  to  talk  about  it?  Assuming  that  we  are  dealing 
with  reasonable  people  (and  I  know  that  isn't  always  so), 
the  employer  and  the  union  should  try  to  resolve  these 
matters  without  coming  to  the  Commission. 
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Hair  and  Jewelry 


Too  many  cases  arrive  at  the  Commission  concerning  hair 
(facial  and  length)  or  the  wearing  of  jewelry.  (One  case  a 
year  would  be  too  many)  The  charge  is  filed  by  a  union 
representing  the  longhaired  or  bejewelled  individual,  and 
it  usually  alleges  that  the  employer  has  made  a  unilateral 
change  by  insisting  that  the  person  cut  his  hair  or  remove 
the  jewelry  Many  of  these  cases  involve  police  officers,  be- 
cause their  public  appearance  is  considered  so  important. 

There  is  no  question  that  such  matters  come  under  the 
heading  "term  and  condition  of  employment"  and  that  a 
past  practice  cannot  be  unilaterally  changed  without  bar- 
gaining with  the  union  to  resolution  or  impasse.  But,  given 
the  fact  that  the  Commission  has  a  heavy  workload,  you  can 
understand  why  such  cases  might  cause  the  Commission  to 
groan  and  why  such  cases  receive  little  priority  (Let's  see, 
will  we  handle  this  case  involving  the  layoff  of  39  custodians 
or  this  one  in  which  a  police  officer  had  to  trim  his  facial 
hair?  Which  one  should  get  priority?) 

Although  the  cases  may  have  some  importance  to  the 
individual  or  individuals  involved,  the  Commission  often  views 
cases  such  as  these  as  so  unimportant  that  it"NEPA's"them. 
NEPA  means  that  it  does  Not  Effectuate  the  Purpose  of  Act 
to  proceed  with  the  case.  In  other  words,  the  Commission 
says  that  it  needs  to  use  its  limited  assets  for  more  impor- 
tant purposes.  However;  in  the  letter  informing  the  parties 
of  this  decision  not  to  handle  the  case,  the  Commission 
might  explain  that  the  employer  shouldn't  make  such  unilat- 
eral changes,  and  it  would  be  good  labor  relations  for  the 
employer  to  review  its  decision. 


Horf^  HAWAII,,,         Now,  that's  not 

to  say  that  the  Com- 
mission NEPA's  all  of 
these  cases,  because 
some  of  them  are 
important.  For  in- 
stance, if  an  em- 
ployer decides  that 
employees  can  no 
longer  wear  union 
pins  then  the  Com- 
mission will  be  con- 
cerned. If  there  is 
some  indication  that 
the  employer  is  ha- 
rassing union  mem- 
bers because  of  union  activity  by  requiring  them  to  change 
their  appearance,  then  the  Commission  is  very  concerned. 
If  there  is  a  long-term  pattern  of  small  unilateral  changes 
that  add  up  to  the  employer  being  insufferable,  then  the 
Commission  will  get  involved.  Also,  if  there  is  an  extreme 
change,  such  as  requiring  police  officers  to  get  crewcuts, 
then  it's  more  of  a  case. 

But  you  get  the  point.  If  you  are  an  employee 
who  just  got  back  from  an  Hawaiian  vacation,  and 
you  have  decided  to  wear  pukka  beads  and  a  grass 
skirt  to  work  and  your  employer  takes  exception, 
please  don't  bother  the  Commission  with  your 
problem. 


46 


Remedies  for  Unfair  Labor  Practices 


What  remedy  can  the  Commission  order  if  it  finds  that  an 
unfair  labor  practice  has  occurred?  The  law  grants  broad 
discretion  in  formulating  remedies.  (However,  one 
thing  the  Commission  can't  do  is  to  order  that  one  party 
pay  another  party's  legal  fees.)  There  are  several  broad  cat- 
egories of  remedies  and  in  any  given  case  the  Commission 
may  resort  to  one  or  more  of  these  categories. 

Bargaining  Order 

Many  cases  include  an  order  for  the  parties  to  bargain  even 
if  other  remedies  are  ordered.The  law  and  the  Commission 
like  to  see  the  parties  talking  so  bargaining  orders  are  quite 
common.  Even  in  a  situation  in  which  the  Commission  finds 
that  an  illegal  strike  is  occurring,  it  will  often  order  the  par- 
ties to  bargain  over  the  conditions  that  led  up  to  the  strike 
in  addition  to  requiring  the  employees  to  go  back  to  work. 

Status  Quo  Ante 

If  the  Commission  has  found  that  the  employer  has  made  a 
unilateral  change  in  wages,  hours,  or  other  terms  or  condi- 
tions of  employment  (in  other  words,  mandatory  subjects 
of  bargaining)  without  bargaining  to  resolution  or  impasse, 
it  will  order  that  matters  be  restored  to  where  they  were 
before  the  change.  It  will  also  order  that  the  parties  bargain. 

If  the  parties  have  come  to  an  agreement  as  to  certain 
benefits  and  the  Commission  finds  that  the  employer  has 
unlav\Tully  repudiated  or  reneged  on  that  agreement,  the 
Commission  will  order  that  the  benefits  be  restored  (or 
implemented  if  they  haven't  actually  been  put  into  place). 

If  bargaining  unit  work  is  unlawfully  removed  from  a  bar- 
gaining unit,  the  Commission  will  order  status  quo  ante  (in 
other  words,  that  the  work  be  restored  to  the  same  extent 
that  it  existed  before  the  unlawful  change). 


Back  Pay  Awards 

If  an  employee  or  employees  have  been  unlawfully  discharged, 
the  Commission  will  order  back  pay  as  well  as  restoration 
to  the  employee's  position.  Any  money  that  the  employee 
has  earned  during  the  period  of  time  between  the  unlawful 
discharge  and  the  regaining  of  the  position  will  be  deducted 
from  the  back  pay  order  Money  collected  through  unem- 
ployment compensation  will  be  deducted. The  employee  is 
actually  under  an  obligation  to  mitigate  damages  by  trying 
to  earn  a  living  during  the  period  of  job  displacement,  al- 
though the  burden  of  proof  to  show  that  the  employee 
didn't  make  a  good  faith  attempt  to  earn  a  living  is  on  the 
employer  If  the  employee  already  held  a  second  job  when  she 
was  unlawfully  discharged,  the  income  from  that  second  job  will 
not  be  deducted  from  the  lost  income  from  the  pnmary  job. 

The  Commission  usually  orders  interest  on  back  pay 
awards  and  the  interest  is  according  to  a  so-called  statutory 
rate  which  is  periodically  changed  by  the  legislature.  (See 
Massachusetts  General  Laws,  chapter  23  I ,  section  6B — but 
make  sure  you  see  the  most  recent  amendment.) 

If  the  job  from  which  the  employee  was  unlawfully  dis- 
charged no  longer  exists,  the  Commission  will  order  back 
pay  at  the  rate  that  was  in  place  for  the  old  job  and  order 
the  employer  to  re-employ  the  worker  in  a  substantially 
equivalent  position. 

In  situations  where  a  bargaining  unit  member  has  pre- 
vailed in  a  "duty  of  fair  representation"  claim  against  the 
union,  if  the  union's  failure  to  adequately  represent  the  em- 
ployee resulted  in  the  loss  of  the  employee's  job,  the  union 
may  be  liable  not  only  for  back  pay  but  also  for  future  pay 
loss.  Again,  the  employee  is  under  a  duty  to  mitigate  dam- 
ages, but  the  burden  is  on  the  union  to  establish  that  the 
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IE  Remedies  for  Unfair  Labor  Practices 


employee  didn't  mitigate. These  cases  are  particularly  bur- 
densome to  unions  because  often  the  time  to  raise  any 
claim  against  the  employer  (in  hopes  that  the  employer  may 

re-hire)  has  expired. 

Cease  and  Desist  Orders 

The  Commission  often  orders  one  of  the  parties  to  cease 
and  desist  from  certain  activities.  For  example,  the  Commis- 
sion will  order  an  employer  to  cease  and  desist  from  imple- 
menting an  unlawful  unilateral  change.  On  it  might  order  a 
union  to  cease  and  desist  from  attempting  to  collect  agency 
service  fees  based  on  an  invalid  demand.  In  a  situation  where 
the  Commission  found  an  unlawful  parity  clause,  it  ordered 
the  employer  to  cease  and  desist  from  implementing  the 
clause. 


Postings 

In  almost  all  cases  requiring  remedial  action,  the  Commis- 
sion will  order  that  a  posting  occur  outlining  that  the  party 
who  committed  the  unlawful  act  has  lost  the  case  at  the 
Commission  and  has  been  ordered  to  take  certain  action 
(such  as  those  outlined  above).  Part  of  the  posting  order 
will  specify  the  time  and  place  of  the  posting. 

Occasionally,  the  parties  don't  understand  the  Com- 
mission's remedial  orders  and  ask  the  Commission  to  clarify 
them.  But,  the  biggest  problem  with  Commission  remedies 
occurs  when  the  remedial  orders  are  not  followed.  The 
Commission,  upon  motion  of  the  prevailing  party  can  order 
a  compiiance  conference  and  hearing.  If  it  finds  that  the  or- 
ders are  not  being  followed,  the  Commission  will  ask  the 
Appeals  Court  to  enforce  the  orders. 
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Filing  an  Unfair  Labor  Practice  Case 


If  you  feel  that  you  have  been  harmed  as  the  result  of  an 
unfair  labor  practice,  you  can  file  for  relief  at  the  Labor  Re- 
lations Commission. The  Commission  serves  as  the  admin- 
istrative trial  court  for  labor  relations  problems.  The  vast 
majority  (98%)  of  cases  involve  public  sector  labor  relations 
involving  state  and  local  governments.  A  few  cases  a  year 
are  filed  by  people  who  work  in  private  companies  so  small 
that  the  National  Labor  Relations  Board  (NLRB)  will  not 
take  jurisdiction.  If  you  work  for  a  private  company  and  want 
to  file  an  unfair  labor  practice  charge,  check  with  the  NLRB  frst 
before  conning  to  the  Massachusetts  Labor  Relations  Comnnis- 
sion.  The  NLRB  has  to  refuse  to  take  jurisdiction  before  the 
Commission  will  take  it. 

Filing  with  the  Commission  is  easy  but  it  takes  some  work 
and  it  must  be  timely.  First  of  all,  howeven  you  must  file  within 
six  months  of  when  the  unfair  labor  practice  occurred.  Although 
the  Commission  can,  for  good  cause,  waive  the  six-month 
requirement,  it  hardly  ever  does.Think  of  the  six-month  rule 
as  an  absolute  requirement,  and  you  won't  go  wrong. 

You  start  a  case  at  the  Commission  by  filling  out 
a  Charge  of  Prohibited  Practice  form  which  can  be 
obtained  at  the  Commission  by  calling  (617)  727- 
3505  or  writing  or  coming  in  ( 1 6th  floor,  1 00  Cam- 
bridge Street,  Boston,  MA  02202).This  is  a  simple  one- 
page,  two-sided  questionnaire.  If  you  are  a  union  filing  an 
unfair  labor  practice  case,  you  must  frst  complete  your  annual 
filings  with  the  Commission  before  the  Commission  will  take 
any  action  on  your  unfair  labor  practice  charge.  If  you  have  any 
questions  about  the  annual  filing,  call  the  Commission  and 
ask  for  the  officer  of  the  day 

After  you  fill  out  the  Charge  of  Prohibited  Practice  form, 
you  then  must  put  together  a  Written  Subm/ss/on.  This  sub- 
mission must  be  filed  at  the  time  the  charge  is  filed  or  within 
twenty  calendar  days.  Essentially  this  is  a  specific  allegation 
stating  what  section  of  the  law  has  been  violated  and  how  it 
was  violated.The  Commission  has  a  document  called  "Guide- 
lines for  Submitting  Written  Evidence"  which,  in  plain  lan- 
guage, explains  how  to  complete  a  written  submission. The 
filing  of  affidavits  from  people  who  have  personal  knowl- 
edge of  the  occurrence  of  the  unfair  practice  is  important. 


After  the  "Charging  Party"  has  filed  the  "Written  Submis- 
sion," the  party  against  whom  the  case  is  filed  (the  "Respon- 
dent") has  an  opportunity  to  respond.  Of  course,  that  too 
must  be  in  writing  and  must  be  filed  within  twenty  calendar 
days  of  the  Respondent  having  received  a  copy  of  the  Charg- 
ing Party's  written  submission. This  response  should  also  be 
specific  and  include  affidavits  of  anyone  having  direct  knowl- 
edge of  the  alleged  unfair  labor  practice. 

I  once  spoke  to  an  attorney  who  said  he  never  bothered 
to  answer  the  Written  Submission  because  the  Commis- 
sion always  issued  Complaints  on  cases.  FHe  was  wrong.  In 
fact,  the  Commission  dismisses  about  one-third  of  all  cases 
without  issuing  a  Complaint.  If  you  have  a  good  defense,  file 
a  response. 

Once  the  response  is  filed,  the  Charging  Party  has  ten 
calendar  days  to  file  a  Reply.  If  you  are  a  Charging  Party  and 
the  Respondent  has  raised  a  strong  defense,  you  should 
take  advantage  of  the  opportunity  to  reply;  otherwise,  you 
risk  the  possibility  of  having  your  case  dismissed. 

When  the  time  for  filings  is  oven  the  case  is  "npe."This 
means  that  the  case  file  will  be  taken  out  of  the  drawer  by 
an  attorney  at  the  Commission  and  will  be  carefully  exam- 
ined. Over  the  past  several  years,  the  Labor  Relations  Com- 
mission has  taken  steps  to  prevent  these  "ripe"  cases  from 
becoming  over-ripe  or"rotten"  due  to  lack  of  attention.  But, 
while  the  average  time  until  ripe  cases  get  attention  has 
declined,  there  still  can  be  a  bit  of  a  wait  until  action  is  taken 
by  the  Commission. 

After  the  attorney  pulls  the  case  file  out  of  the  drawer; 
she  will  put  together  a  summary  for  the  Commissioners 
and  then  meet  with  them  to  discuss  whether  a  Complaint 
should  issue  or  whether  the  case  should  be  dismissed  for 
lack  of  "probable  cause."  During  this  process,  the  Commis- 
sion will  view  the  submissions  in  a  way  that  is  favorable  to 
the  Charging  Party.  In  other  words,  if  the  Charging  Party  and 
the  Respondent  have  submitted  conflicting  affidavits  about 
a  specific  fact,  the  Commission,  for  purposes  of  determining 
whether  there  is  probable  cause,  will  believe  the  charging 
party 
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Call:  The  Labor  Relations  Commission  ...  6 1 7-727-3505. 

Any  action  taken  by  the  Commission  requires  two  Com- 
missioners to  favor  that  action.  However  the  fact  that  only 
two  Commissioners'  names  appear  on  the  action  does  not 
necessarily  mean  that  the  third  Commissioner  does  not  agree 
with  the  action.  It  could  mean  that  there  were  only  two 
Commissioners  present  at  the  time. 

If  the  Commission  dismisses  the  case  for  lack  of  probable 
cause,  the  Charging  Party  has  seven  calendar  days  to  re- 
quest the  Commission  to  review  its  determination.  In  the 
request  for  review,  the  Charging  Party  should  point  out  to 
the  Commission  why  it  was  wrong.  No  new  evidence  will  be 
considered  by  the  Commission  at  this  time — it  is  too  late 
for  that,  the  Charging  Party  should  have  included  the  evi- 
dence with  the  original  filings.  (The  only  exception  would 
be  if  the  evidence  were  newly  discovered  and  would  not 
have  been  earlier  discovered  by  a  diligent  search.)  The  Re- 
spondent may  promptly  write  a  letter  in  response  to  the 
Charging  Party's  request  for  review,  but,  again,  no  new  evi- 
dence will  be  considered. 

The  Commission,  upon  receiving  a  timely  request  for  re- 
view of  a  dismissal,  will  reconsider  the  matter  If  the  Com- 
mission finds  that  it  was  incorrect,  as  it  occasionally  does,  it 
will  issue  a  Commission  "Complaint."  If  it  affirms  the  prior 
dismissal,  it  will  notif/  the  parties.  Appeal  can  then  be  made 
to  the  Massachusetts  Appeals  Court.  It  is  unusual  for  the 
Appeals  Court  to  disturb  a  Commission  decision,  but  it  does 
occasionally  happen. 


If  the  Commission  issues  a"Complaint,"  either  at  the  time 
of  its  initial  determination  or  at  the  time  of  review,  the  Com- 
plaint will  be  signed  by  the  Commissioners  participating  who 
agree  that  a  complaint  should  issue.  A  Complaint  is  not  a 
finding  that  the  respondent  has  done  anything  wrong. 
It  is  only  a  determination  that  there  is  enough  evi- 
dence to  believe  that  there  should  be  a  full  hear- 
ing on  the  matter. 

At  the  time  that  the  Commission  determines  that  a  Com- 
plaint will  issue,  it  also  decides  whether  the  case  will  be 
"expedited"  or  "formal."  Expedited  cases  are  heard  and  de- 
cided by  an  administrative  law  judge  (ALJ)  designated  by 
the  Commissioners.The  decision  of  the  ALJ  is  appealable  to 
the  Commissioners.  Formal  cases  are  initially  heard  by  an 
ALJ  designated  by  the  Commissioners  who  makes  "findings 
of  facts."The  Commissioners  take  the  findings  of  facts  and 
issue  a  decision. 

At  the  time  a  case  is  designated  "expedited"  or  "formal," 
the  Commissioners  make  the  decision  based  on  the  com- 
plexity of  the  case  and  the  chances  of  the  case  being  ap- 
pealed, with  the  more  complex  or  likely  to  be  appealed 
cases  being  assigned  as  "formal." 

Upon  receiving  the  Complaint,  the  Respondent  has  ten 
days  to  file  an  AnswerThe  Answer  should  make  reference  to 
each  numbered  paragraph  in  the  Complaint  and  state 
whether  the  respondent  admits  or  denies  the  allegations  in 
the  paragraph. The  answer  should  clearly  specify  any  and  all 
defenses  that  the  Respondent  has. 

Following  the  issuance  of  the  Complaint,  the  case  is  as- 
signed to  an  administrative  law  judge  designated  by  the 
Commission.This  judge  is  responsible  for  scheduling  the  case 
for  trial,  hearing  the  case,  and  issuing  the  findings  of  facts  or 
a  decision.  If  the  ALJ  issues  a  decision  and  one  of  the  parties 
disagrees,  then  the  matter  may  be  appealed  to  the  Com- 
missioners. If  the  ALJ  issues  findings  of  fact,  the  Commission- 
ers will,  after  the  parties  have  had  an  opportunity  to  object 
to  any  findings  with  which  they  don't  agree,  issue  a  decision. 
The  only  appeal  after  the  Commissioners  have  reached  a 
decision  is  to  the  Massachusetts  Appeals  Court. 
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Conclusion 


I'm  sure  there  are  subjects  that  I  should  have  covered 
and  didn't.  For  that,  I  apologize;  however;  don't  forget,  if  you 
have  specific  questions  about  your  rights  under  Massachu- 
setts' collective  bargaining  law,  you  can  always  call  the  State 
Labor  Relations  Commission  at  (617)  727-3505. The  best 
time  to  call  is  on  Mondays, Wednesdays,  or  Fridays  between 
the  hours  of  I  and  5  p.m.  when  the  "officer  of  the  day"  is  on 
duty 

The  Commission  has  a  staff  of  about  twenty  people  and 
about  two-thirds  of  them  are  attorneys.  The  Commission 
handles  almost  seven  hundred  cases  per  year  and  is  a  busy 
place.You  may  not  be  able  to  get  an  immediate  answer  to  a 
question,  but  it  shouldn't  take  too  long. 

I  hope  this  book  has  been  helpful.  Any  comments,  cor- 
rections, complaints,  or  compliments  (particularly  compli- 
ments) should  be  sent  to  the  Massachusetts  Labor  Rela- 
tions Commission,  Room  1 604,  Saltonstall  Building,  1 00  Cam- 
bridge Street,  Boston,  MA  02202. 

I'd  like  to  hear  from  you. 


